




Town of Surfside 
Commission Communication  

Agenda #: 

Agenda Date:  June 14, 2016 

Subject:   Malter Side Setback Variance      

From:   Sarah Sinatra Gould, AICP, Town Planner 

Request 

The property owner, Jose Luis Malter Terrada, is requesting a variance from the Town of 
Surfside Code for the property at 9169 Dickens Avenue. The applicant is proposing to add a 
425 square foot addition to the existing single family house. The home was built in 1941. The 
existing home has a six foot side setback on the north side of the property. The proposed 
addition will only affect the northern setback. The current code requires a seven foot six inch 
side setback. The applicant is requesting to construct the addition to be flush with the existing 
home and is requesting an 18 inch side setback variance for the north property line.  
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Variance Criteria 
 
(1)   Special conditions and circumstances exist which are peculiar to the land, structure, 
or building involved, and which are not applicable to other lands, structures, or buildings 
in the same zoning district; 
 
This property was constructed in 1941 with a six foot side setback. The code 
requirements have been modified since that time resulting in a non-conforming structure. 
The non-conforming code section states that a non-conformity may remain but cannot 
be enlarged or altered, unless the enlargement or alteration is conforming. The addition 
could be developed with the current setbacks, therefore, there are no special conditions 
of circumstances peculiar to this structure.  
 
(2)   The special conditions and circumstances do not result from the actions of the 
applicant or a prior owner of the property; 
 
The home was developed under a different code, which is not the result of the applicant. 
However, the proposed addition can meet the current setback requirements.  
 
(3)   Literal interpretation of the provisions of the Town Code deprives the applicant of 
rights commonly enjoyed by other properties in the same zoning district under the terms 
of the Town Code and results in unnecessary and undue hardship on the applicant; 
 
The literal interpretation of the Town Code results in a requirement to have a setback 
that is 10% of the lot frontage. This is the same condition as all structures in the single 
family district. The applicant is requesting the addition to be flush with the existing 
structure for aesthetic and interior functionality purposes.  
 
(4)   The hardship has not been deliberately or knowingly created or suffered to establish 
a use or structure which is not otherwise consistent with the Town of Surfside 
Comprehensive Plan or the Town Code; 
 
The property was constructed under a different code provision in 1941. The interior 
setback requirement of 10% of the frontage of the lot was instituted by the Town. It was 
not deliberately developed to be inconsistent with the Town. It was developed prior to 
the current Town Code requirements.  
 
(5)   An applicant's desire or ability to achieve greater financial return or maximum 
financial return from his property does not constitute hardship; 
 
Granting of the variance is not intended to assist the applicant in achieving greater 
financial return, rather the applicant wishes to develop an addition that is flush with the 
existing home, rather than providing an additional 18 inch setback to meet the current 
code.  
 
(6)   Granting the variance application conveys the same treatment to the applicant as to 
the owner of other lands, buildings, or structures in the same zoning district; 
 
The home was developed in 1941 with a six foot side setback. The current code requires 
a side setback that is 10% of the width of the lot’s frontage, which results in a seven and 
a half foot setback. All primary structures in the single family zoning district are subject to 
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the same requirements, therefore the granting of the variance would not convey equal 
treatment to other properties in the single family district.   
 
(7)   The requested variance is the minimum variance that makes possible the 
reasonable use of the land, building, or structure; and 
 
The addition is possible without the variance. The applicant is requesting the variance 
because it is aesthetically and architecturally preferred to construct a building that 
provides consistency in the wall plane.  
 
(8)   The requested variance is in harmony with the general intent and purpose of the 
Town of Surfside Comprehensive Plan and the Town Code, is not injurious to the 
neighborhood or otherwise detrimental to the public safety and welfare, is compatible 
with the neighborhood, and will not substantially diminish or impair property values within 
the neighborhood. 
 
The requested variance is intended to provide aesthetic and architectural consistency in the 
design. However, the Town’s Code requires a seven and half foot setback, where this 
applicant is proposing a six foot setback. The variance criteria in the Code requires there to 
be a hardship to request a variance. This request is not a hardship, but a preference for 
aesthetics and design purposes, therefore it is not consistent with the Code or 
Comprehensive Plan.  
 
Results 
 
Staff recommends denial of the variance. The Planning and Zoning Board heard this 
application at a quasi-judicial hearing on March 28, 2016 and recommended denial of the 
application to the Town Commission.  
 
 
Exhibits 

1. Application  
2. Site Plan  
3. Letters of support from the neighbors  



















March 4, 2016 
 
Sarah Sinatra Gould, Planning Department Director  
Town of Surfside, Town Hall 
9293 Harding Avenue,  
Surfside, FL 33154 
 
RE: Criteria Statement & Variance Application for  
 9169 Dickens Ave, Surfside FL 33154 Malter Residence 
 
Dear Sarah Sinatra Gould and Planning Board, 
 
Our firm is the architect for the current owner of the property Mr. Jose Malter. It is our 
hope that the City and the Planning Board will support the minor variance being 
requested as part of this application. We strongly believe this variance will enhance 
the subject property and improve this area of Dickens Ave. 
 
The property consists of a single family home on an Interior lot of 75x112.50. The 
existing home is presently 2,037sq.ft. Which includes a garage of 246 sq.ft. The house 
was constructed in 1941, with 1409 sq.ft plus 246 sq.ft garage for a total of 1,655 sq.ft 
additions in 1960, a new pool in 2006. We propose to connect an addition of 425 sq.ft 
to align with the existing house. The home has not been well maintained for many 
years. Therefore, the following minor variance is being requested by the new owner of 
the subject property. 
1) Variance of 18 inches the North side setback to allow for an addition to align with 

the existing structure. 
 
VARIANCE CRITERIA 
 
(1) Special conditions and circumstances exists which are peculiar to the land, 
structure, or building involved, and which are not applicable to other lands, structures, 
or buildings in the same zoning district; 
This property was developed in 1941 based upon a different code of setback 
requirements. 
 
(2) The special conditions and circumstances do not result from the actions of the 
applicant or a prior owner of the property; 
 
The existing single family home, built around 1941 appears to have had setback 
requirements of 5 ft on the sides, and was built with 6’ ft on the North and 18’-10” on 
the South side which shall remain as part of this request. It is unclear when the 
setback requirements may have changed as this code requirement has been in place 
since 1960, and the home was constructed prior to the original code adoption. The 
proposed addition is a rear and will not be visible from the street addition that does 
not extend beyond the existing setback encroachments.  
 

DRAFT 



(3) Literal interpretation of the provisions of the Town Code deprives the applicant of 
rights commonly enjoyed by other properties in the same zoning district under the 
terms of the Town Code and results in unnecessary and undue hardship on the 
applicant; 
 
The side setback requirement of 7’-6” creates an undue hardship on the property 
owner. Since the existing house was at 6’ ft. and the intent is to keep the same scale. 
We are maintaining the buildable area on the south side more than the setback area 
that could be on the North side. Requiring the single story addition to be built with a 
setback based on the side setback requirement will create an architecturally inferior 
profile, unusable areas, and a difficult and complicated situation for the home owner. 
The proposed addition is architecturally consistent and does not increase the existing 
encroachment. 
 
(4) The hardship has not been deliberately or knowingly created or suffered to establish 
a use or structure which is not otherwise consistent with the Town of Surfside 
Comprehensive Plan or the Town Code;  
 
The hardship is a result of the home being constructed in 1941. The structure and its 
proposed 425 sq. foot addition is within scale for this lot and the block in which it is 
situated. Most of the lots in the immediate area have 5 foot side setbacks standard. 
 
(5)   An applicant's desire or ability to achieve greater financial return or maximum 
financial return from his property does not constitute hardship; 
 
Granting of the variance is not intended to assist the applicant in achieving greater 
financial return, rather the applicant wishes to minimally expand the home in which 
they plan to occupy for many years. The granting of the variance will allow the project 
to move forward with a more attractive and functional appearance while maintaining 
the look of the house and neighborhood. 
 
(6)   Granting the variance application conveys the same treatment to the applicant as 
to the owner of other lands, buildings, or structures in the same zoning district; 
 
The granting of the variance is specific to the conditions within this lot. This is a unique 
situation. 
 
(7)   The requested variance is the minimum variance that makes possible the 
reasonable use of the land, building, or structure; and 
 
The applicant is requesting to construct the addition within the existing first floor wall 
planes to provide structural integrity of the building and for architectural aesthetics. A 
2nd floor is allowable but not being requested. 
 
(8)   The requested variance is in harmony with the general intent and purpose of the 
Town of Surfside Comprehensive Plan and the Town Code, is not injurious to the 
neighborhood, or otherwise detrimental to the public safety and welfare, is compatible 



with the neighborhood, and will not substantially diminish or impair property values 
within the neighborhood. 
 
The proposed addition is generally consistent with the intent of the Comprehensive Plan 
and the Town of Surfside Code. The existing structure, as well as the proposed addition are 
compatible with the neighborhood. The proposed aesthetics of the home and the addition 
including improvements which include a new roof and landscaping will not diminish or 
impair property values within the neighborhood.  
 
Sincerely, 
 

 
 

 
 

 
Ari L. Sklar - AIA, NCARB     
President  
 



Surfside, March 17, 2016 
 
Dear Sarah Sinatra Gould, 
 
During these days I have approached my neighbors showing them what we have on mind about my 
house at 9169 DICKENS Ave. I was able to get feedback from Mrs Elisa Dimitropoulos, my right next 
neighbor at north side, at 9177 Dickens Ave whom would be the most significant one, under my own 
opinion, since my additions will be facing this particular house (the addition is on the back side of the 
house), and Mrs Jennifer Hill, who lives just in front of Elisa’s house, at 9172 Dickens Ave. I’ve got letters 
signed from these two neighbors that I am attaching with this one. 
 

 

 
 
I was no able to reach my neighbor across the street since this is a house that it is being remodeling and 
I don’t know how to reach him (9154 Dickens Ave). Neither my next neighbor, south side, at 9157 
Dickens Ave, who spent long periods of time out of town. I have introduced myself time ago and I have 



informally chatted about my project, so I am sure that if I have the chance to reach him I would have a 
letter signed, too. 

 

 
Then, my neighbor at 9156 Dickens Ave, I was trying to reach them, but no one answer at the door, so I 
will keep trying to reach them.  Actually this would be the farthest neighbor from the intended addition 
to be. 

 
 



I have shown the set of documents, with plans and renders my architect, Mr Ari Sklar, has made for this 
project, showing Project Rendering, Survey (showing the new addition on it), plans about existence and 
future. 
I have the chance to explain everything in detail, especially about the addition on the NE side of the 
house. 
Today I will be leaving town with my family, getting back on March 25th. I will keep trying after that day 
trying to reach my other neighbors, but I feel relief since at least my neighbor at north side, the one 
facing my new addition, Mrs Elisa Dimitropoulos, have signed the letter after reviewed the whole 
project. She agreed that the project will have a positive impact on her house, too. 
I hope this information plus the letters attached helps in some way for the good of this project. 
Any concern you may have, please do not hesitate to contact me or my Architect. 
Truly Yours, 
 
Jose Luis Malter-Terrada 
(305)431-6613 
 


















