3A

Town of Surfside
Regular Town Commission Meeting
MINUTES
March 13, 2018
7 p.m.
Town Hall Commission Chambers - 9293 Harding Ave, 2nd Floor
Surfside, FL 33154

1. Opening
A. Call to Order
Mayor Dietch called the meeting to order at 7:02 p.m.
B. Roll Call of Members
Town Clerk Novoa called the roll with the following members present: Mayor
Dietch, Commissioner Paul, Commissioner Karukin, and Vice Mayor Cohen.
Commissioner Gielchinsky was absent.
C. Pledge of Allegiance
Police Chief Allen led the Pledge of Allegiance
Commissioner Gielchinsky arrived at 7:07 p.m.
Mayor and Commission Remarks – Mayor Daniel Dietch
This being the last Commission meeting before the election, members of the
Commission encouraged all to vote in the upcoming election and also expressed their
pleasure and privilege serving with their colleagues and serving the community.
Administrative Staff, Board Members, Ad Hoc Committee Members, and volunteers
were acknowledged by the Mayor.
D. Agenda and Order of Business Additions, deletions and linkages
Item 4A4 and Item 5B are linked. Item 4A5 is linked to Item 5A.
Regarding Item 9C of the last meeting, Commissioner Cohen made a motion for
reconsideration of the Beach Furniture Ordinance Policy specifically, (Items 6 and 7)
the overnight storage of beach furniture and prohibition of sheds on the beach. The
motion received a second from Commissioner Gielchinsky and the motion carried 5/1
with Commissioner Karukin voting in opposition. The Item will be added to the
agenda as 9G.

Commissioner Gielchinsky made a motion to allow the Town Attorney to hold an
Attorney/Client Executive Session at a time and date coordinated by the Town
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Manager regarding the case before the County Court in Miami of Victor May,
plaintiff vs. Sandra Novoa, Town Clerk. The motion received a second from
Commissioner Paul and all voted in favor.
E. Community Notes – Mayor Daniel Dietch
The Mayor recognized Officer John Gentile and Dina Goldstein who received
prestigious awards. Mayor Dietch announced upcoming community events which
can be found in the Gazette and on the Town’s website.
F. Miami-Dade Fire Rescue Department Annual Report Presentation by Fire Chief
Dave Downey– Guillermo Olmedillo, Town Manager
Fire Chief Dave Downey provided an annual report to the Town Commission.
G. Presentation of One Dollar Salary to the Mayor and the Members of the Town
Commission – Guillermo Olmedillo, Town Manager
Town Manager Olmedillo presented the Mayor and Commissioners with their onedollar salary.
2. Quasi-Judicial Hearings
A. Request for Extension of Design Review Board Approval for 9408 Bay
Drive – Guillermo Olmedillo, Town Manager
A RESOLUTION OF THE TOWN COMMISSION OF SURFSIDE,
FLORIDA; APPROVING AN EXTENSION TO A DESIGN REVIEW
BOARD APPROVAL FOR PROPERTY GENERALLY LOCATED AT
9408 BAY DRIVE, SURFSIDE, FL, FOR A SINGLE FAMILY HOUSE;
AND PROVIDING FOR A SEVERABILITY CLAUSE AND AN
EFFECTIVE DATE.
Town Clerk Novoa read the title of the resolution.
Mayor Dietch explained the quasi-judicial process and the duties of the
Commission.
Town Clerk Novoa confirmed compliance with all advertising notice
requirementst.
Town Attorney Arango asked members of the Commission if they have had
any further ex-parte communications with the Applicant or any objector. All
members of the Commission answered no.
Town Clerk Novoa swore in parties wishing to speak in favor or against the
item.
Town Manager Olmedillo presented the item. The applicant spoke on the
item and answered questions from the Commission.
Commissioner Karukin made a motion to approve the DRB request. The
motion received a second from Vice Mayor Cohen and all voted in favor.
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Commissioner Gielchinsky made a motion to take Item 9G next. The motion
received a second from Vice Mayor Cohen and all voted in favor.
3. Consent Agenda
Commissioner Paul pulled Items from the Town Manager’s Report: page 40 Traffic
Mitigation; page 42 Item 6 Street Closure; page 44, Item 12 Traffic; page 57 Beach
Commissioner Karukin made a motion to approve all consent agenda items as presented
below, minus all the pulled items. The motion received a second from Commissioner
Paul and all voted in favor.
Pulled Items: Commissioner Paul skipped page 40 and commented on the Items she
pulled. There was discussion about the pulled items.
Commissioner Karukin made a motion to approve the pulled items from the consent
agenda. The motion received a second from Commissioner Gielchinsky and all voted in
favor with Vice Mayor Cohen absent.
A. Minutes – Sandra Novoa, MMC, Town Clerk
 February 13, 2018 Special Town Commission Meeting Quasi-Judicial
Hearing Meeting Minutes
 February 13, 2018 Regular Town Commission Meeting Minutes
 February 27, 2018 Special Town Commission Meeting Minutes
*B. Town Manager’s Report – Guillermo Olmedillo, Town Manager
*C. Town Attorney’s Report – Weiss Serota, Town Attorney
D. Committee Reports – Guillermo Olmedillo, Town Manager
-

January 22, 2018 Parks and Recreation Committee Meeting Minutes
January 25, 2018 Planning and Zoning Board Meeting Minutes
February 5, 2018 Tourist Board Meeting Minutes

E. Fourth of July Fireworks– Guillermo Olmedillo, Town Manager
A RESOLUTION OF THE TOWN COMMISSION OF THE TOWN OF
SURFSIDE, FLORIDA, APPROVING AN AGREEMENT WITH ZAMBELLI
FIREWORKS MANUFACTURING CO. FOR THE TOWN’S FOURTH OF
JULY FIREWORKS DISPLAY; PROVIDING FOR AUTHORIZATION AND
IMPLEMENTATION OF THE AGREEMENT; PROVIDING FOR WAIVER
OF COMPETITIVE BIDDING PROCEDURES; AND PROVIDING FOR AN
EFFECTIVE DATE.
Approved on consent.
F. Document Scanning – Guillermo Olmedillo, Town Manager
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A RESOLUTION OF THE TOWN COMMISSION OF THE TOWN OF
SURFSIDE, FLORIDA APPROVING AN AGREEMENT WITH BLUE
DIGITAL CORP. FOR DOCUMENT SCANNING SERVICES FOR THE
BUILDING DEPARTMENT; PROVIDING FOR AUTHORIZATION AND
IMPLEMENTATION OF THE AGREEMENT; AND PROVIDING FOR AN
EFFECTIVE DATE.
Approved on consent.
G. Urging Resolution to Retain NOAA Fisheries Headquarters on Virginia Key –
Commissioner Tina Paul
A RESOLUTION OF THE TOWN COMMISSION OF THE TOWN OF
SURFSIDE, FLORIDA, URGING CONCERTED LOCAL ACTIONS TO
TAKE STEPS NECESSARY TO RETAIN THE NOAA FISHERIES
HEADQUARTERS
ON
VIRGINIA
KEY;
PROVIDING
FOR
TRANSMITTAL; AND PROVIDING FOR AN EFFECTIVE DATE.
Approved on consent.

4. Ordinances
A. Second Reading Ordinances

1. Maintenance in the Right-of-Way, Including Trees and Mulch - Guillermo
Olmedillo, Town Manager
AN ORDINANCE OF THE TOWN COMMISSION OF THE TOWN OF
SURFSIDE, FLORIDA AMENDING THE TOWN OF SURFSIDE CODE
OF ORDINANCES BY AMENDING ARTICLE III, PROPERTY
MAINTENANCE STANDARDS, OF CHAPTER 14, BUILDINGS AND
BUILDING REGULATIONS, AND CHAPTER 90, ZONING, TO
PROHIBIT USE OF MULCH IN THE RIGHT-OF-WAY AND
ADDRESS
PROPERTY
OWNER
MAINTENANCE
RESPONSIBILITIES FOR PUBLIC RIGHT-OF-WAY ADJACENT TO
PRIVATE PROPERTY; PROVIDING FOR SEVERABILITY;
PROVIDING FOR INCLUSION IN THE CODE; PROVIDING FOR
CONFLICTS AND PROVIDING FOR AN EFFECTIVE DATE.
Town Clerk Novoa read the title of the ordinance. The Town Attorney made
note of a change in the ordinance.
Commissioner Paul made a motion for discussion. The motion received a
second from Commissioner Gielchinsky. Commissioner Karukin expressed his
concerns about the ordinance. Town Manager Olmedillo gave an overview of
the item. The Commission discussed the item and Commissioner Karukin
suggested language changes to be made to the ordinance.
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Mayor Dietch opened the public hearing. Public Speaker Victor May spoke
about clarification of the wording of the ordinance. No one else wishing to
speak, the Mayor closed the public hearing.
Commissioner Karukin made a motion to defer the item. The motion received
a second from Commissioner Paul and all voted in favor.

2. Amending Section 2-235 “Lobbying”– Guillermo Olmedillo, Town Manager
AN ORDINANCE OF THE TOWN COMMISSION OF THE TOWN OF
SURFSIDE, FLORIDA AMENDING SECTION 2-235 – “LOBBYING”
REGARDING LOBBYISTS’ APPEAL OF FINES FOR EXPENDITURE
REPORTS; PROVIDING FOR SEVERABILITY; PROVIDING FOR
INCLUSION IN THE CODE; PROVIDING FOR CONFLICTS; AND
PROVIDING FOR AN EFFECTIVE DATE.
Town Clerk Novoa read the title of the ordinance.
Commissioner Gielchinsky made a motion to approve. The motion received a
second from Commissioner Karukin. Mayor Dietch opened the public hearing.
No one wishing to speak, the Mayor closed the public hearing. The motion
carried 4/1 with Commissioner Paul absent for the vote.

3. Driveway Modifications - Guillermo Olmedillo, Town Manager
AN ORDINANCE OF THE TOWN COMMISSION OF THE TOWN OF
SURFSIDE, FLORIDA AMENDING CHAPTER 90 “ZONING,”
SECTION 90-61 “PAVING IN FRONT AND REAR YARDS IN H30
AND H40 DISTRICTS,” TO ADDRESS DRIVEWAYS; PROVIDING
FOR SEVERABILITY; PROVIDING FOR INCLUSION IN THE CODE;
PROVIDING FOR CONFLICTS; AND PROVIDING FOR AN
EFFECTIVE DATE.
Town Clerk Novoa read the title of the ordinance.
Commissioner Gielchinsky made a motion to approve. The motion received a
second from Commissioner Karukin. Mayor Dietch opened the public hearing.
No one wishing to speak, the Mayor closed the public hearing. The motion
carried 4/1 with Commissioner Paul absent for the vote.

4. Solar Photovoltaic Incentives – Guillermo Olmedillo, Town Manager
[Linked to item 5B]
AN ORDINANCE OF THE TOWN COMMISSION OF THE TOWN OF
SURFSIDE, FLORIDA AMENDING SECTION 14-29. – “PERMIT
FEES” – TO PROVIDE FOR WAIVER OF PERMIT FEES AND
EXPEDITED PERMIT AND DEVELOPMENT REVIEW TO BE
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ADOPTED BY RESOLUTION; PROVIDING FOR SEVERABILITY;
PROVIDING FOR INCLUSION IN THE CODE; PROVIDING FOR
CONFLICTS; AND PROVIDING FOR AN EFFECTIVE DATE.
Town Clerk Novoa read the title of the ordinance.
Commissioner Karukin made a motion to approve. The motion received a
second from Commissioner Gielchinsky. Mayor Dietch opened the public
hearing. No one wishing to speak, the Mayor closed the public hearing. The
motion carried 4/1 with Commissioner Paul absent for the vote.

5. Amending Chapter 34 “Environment” of the Town’s Code of Ordinances
to Create Section 34-11, “Prohibition on Distribution, Sale or Use of
Plastic Straws” – Guillermo Olmedillo, Town Manager [Linked to item 5A]
AN ORDINANCE OF THE TOWN COMMISSION OF THE TOWN OF
SURFSIDE, FLORIDA, AMENDING CHAPTER 34 “ENVIRONMENT”
OF THE TOWN’S CODE OF ORDINANCES TO CREATE SECTION
34-11, “PROHIBITION ON DISTRIBUTION, SALE OR USE OF
PLASTIC
STRAWS;”
PROVIDING
FOR
CODIFICATION;
PROVIDING FOR SEVERABILITY; PROVIDING FOR CONFLICTS;
AND PROVIDING FOR AN EFFECTIVE DATE.
Town Clerk Sandra Novoa read the title of the ordinance.
Commissioner Paul made a motion to approve. The motion received a second
from Vice Mayor Cohen. Mayor Dietch opened the public hearing. No one
wishing to speak, the Mayor closed the public hearing. Commissioner Paul
suggested the screening of the movie “Straws” as part of the Education
Program. The motion carried 5/0.

B. First Reading Ordinances
1. Ordinance Repealing Section 86-1 “Surfboards” of the Town’s Code of
Ordinances – Guillermo Olmedillo, Town Manager
AN ORDINANCE OF THE TOWN COMMISSION OF THE TOWN OF
SURFSIDE, FLORIDA, REPEALING SECTION 86-1 “SURFBOARDS”
OF THE TOWN’S CODE OF ORDINANCES; PROVIDING FOR
CODIFICATION; PROVIDING FOR SEVERABILITY; PROVIDING
FOR CONFLICTS; AND PROVIDING FOR AN EFFECTIVE DATE.
Town Clerk Novoa read the title of the ordinance.
Commissioner Karukin made a motion to approve. The motion received a
second from Commissioner Paul. Mayor Dietch opened the public hearing.
Public Speaker Jeffery Platt wanted clarification that this ordinance only
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pertained to surfboards and not kiteboards. No one else wishing to speak, the
Mayor closed the public hearing. The motion carried 5/0.

2. Maximum Building Length – Guillermo Olmedillo, Town Manager
AN ORDINANCE OF THE TOWN OF SURFSIDE, FLORIDA
AMENDING SECTION 90-51 “MAXIMUM FRONTAGE OF
BUILDINGS AND FACADE ARTICULATIONS.” OF “CHAPTER 90
ZONING” OF THE TOWN OF SURFSIDE CODE OF ORDINANCES
TO ADDRESS FAÇADE ARTICULATIONS, MAXIMUM BUILDING
LENGTHS AND BUILDING SEPARATIONS IN THE H30C AND H40
ZONING
DISTRICTS;
PROVIDING
FOR
REPEAL
OF
CONFLICTING PROVISIONS; PROVIDING FOR SEVERABILITY;
PROVIDING FOR INCLUSION IN THE CODE; AND PROVIDING
FOR AN EFFECTIVE DATE.
Town Clerk Novoa read the title of the ordinance.
Mayor Dietch opened the public hearing.
Public Speakers:
- Neisen Kasdin spoke in opposition of the ordinance. Commissioner
Gielchinsky made a motion to extend 2 minutes speaking time to Mr. Kasdin.
The motion received a second from Vice Mayor Cohen and the motion carried
4/1 with Commissioner Karukin voting in opposition. Commissioner
Gielchinsky made a motion to extend an additional 6 minutes speaking time to
Mr. Kasdin. The motion received a second from Vice Mayor Cohen and the
motion carried 4/1 with Commissioner Karukin voting in opposition.
-Frederic Marq asked that his property be grandfathered in.
-George Kousoulas gave his point of view and offered some suggestions.
Vice Mayor Cohen made a motion to extend 2 minutes speaking time to Mr.
Kousoulas. The motion received a second from Commissioner Paul and all
voted in favor.
No one else wishing to speak, the Mayor closed the public hearing.

Responding to Commissioner Paul, Town Planner Sinatra spoke about
exclusions of the historic districts. Commissioner Karukin offered his insight
on the item. There was further discussion and opinions by the Commission.
For the record, Town Planner Sinatra stated the intent and purpose of the
ordinance.
Commissioner Karukin made a motion to approve. The motion received a
second from Commissioner Paul. The motion carried 3/2 with Commissioner
Gielchinsky and Vice Mayor Cohen voting in opposition.

3. Surfside Development Approval Procedures Update – Guillermo
Olmedillo, Town Manager
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AN ORDINANCE OF THE TOWN OF SURFSIDE, FLORIDA
AMENDING DIVISION 3, “SPECIAL EXCEPTIONS, ZONING
CHANGES, CONDITIONAL USES AND VARIANCES,” OF ARTICLE
II, “ADMINISTRATION AND ENFORCEMENT,” OF CHAPTER 90
“ZONING” OF THE TOWN OF SURFSIDE CODE OF ORDINANCES
TO ADDRESS DEVELOPMENT APPLICATION PROCEDURES AND
REQUIREMENTS; PROVIDING FOR REPEAL OF CONFLICTING
PROVISIONS; PROVIDING FOR SEVERABILITY; PROVIDING
FOR INCLUSION IN THE CODE; AND PROVIDING FOR AN
EFFECTIVE DATE.
Deputy Clerk Riera read the title of the ordinance. Town Manager Olmedillo
gave a brief explanation of the ordinance.
Commissioner Paul made a motion to approve. The motion received a second
from Commissioner Gielchinsky and all voted in favor.

5. Resolutions and Proclamations

A. Amending the Town’s Schedule of Civil Penalties and Administrative
Fees to be Assessed for Violation of the Town’s Code, Specifically for
violations of Section 34-11, “Prohibition of Distribution, Sale or Use of
Plastic Straws” – Guillermo Olmedillo, Town Manager [Linked to item 4A5]
A RESOLUTION OF THE TOWN COMMISSION OF THE TOWN OF
SURFSIDE, FLORIDA, AMENDING THE TOWN’S SCHEDULE OF
CIVIL PENALTIES AND ADMINISTRATIVE FEES TO BE
ASSESSED FOR VIOLATION OF THE TOWN’S CODE,
SPECIFICALLY FOR VIOLATIONS OF SECTION 34-11,
“PROHIBITION ON DISTRIBUTION, SALE OR USE OF PLASTIC
STRAWS”; AND PROVIDING FOR AN EFFECTIVE DATE.
Town Clerk Novoa read the title of the resolution.
Commissioner Karukin made a friendly amendment that the fines be reduced
from $250 to $150 for commercial properties. Town Manager Olmedillo
explained why the fines were set at $250.
Commissioner Gielchinsky made a motion to approve and accepted the
friendly amendment with the fines being reduced from $250 to $150 for
commercial properties. The motion received a second from Commissioner
Paul. Mayor Dietch opened the public hearing. Public Speaker Victor May
spoke about fines. No one else wishing to speak, the Mayor closed the public
hearing. The motion carried 5/0.

B. Solar Photovoltaic Schedule – Guillermo Olmedillo, Town Manager
[Linked to Item 4A4]
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A RESOLUTION OF THE TOWN COMMISSION OF THE TOWN OF
SURFSIDE, FLORIDA, WAIVING ALL TOWN BUILDING PERMIT
FEES AND REQUIRING EXPEDITED DEVELOPMENT AND
REVIEW PROCESSES FOR PHOTOVOLTAIC SOLAR SYSTEM
INSTALLATIONS; PROVIDING FOR IMPLEMENTATION; AND
PROVIDING FOR AN EFFECTIVE DATE.
Town Clerk Novoa read the title of the resolution.
Commissioner Karukin made a motion to approve. The motion received a
second from Commissioner Paul and all voted in favor.

C. A RESOLUTION OF THE TOWN COMMISSION OF THE TOWN OF
SURFSIDE, FLORIDA APPROVING A PROFESSIONAL SERVICES
AGREEMENT WITH MUNILYTICS, INC. FOR INTERIM FINANCE
DIRECTOR SERVICES; PROVIDING FOR AUTHORIZATION AND
IMPLEMENTATION OF THE AGREEMENT; AND PROVIDING
FOR AN EFFECTIVE DATE. – Guillermo Olmedillo, Town Manager
Town Clerk Novoa read the title of the resolution. Town Manager Olmedillo
presented the item and answered questions from the Commission.
Commissioner Karukin made a motion to approve. The motion received a
second from Commissioner Paul and all voted in favor.

6. Good and Welfare
The Mayor opened the meeting to public speakers.
Public Speakers:
-Marsha Maya spoke about beach replenishment.
-Marianne Meischied spoke about the lack of enforcement on the Beach Chair Ordinance.
-Victoria Saife disagrees with one-way streets and spoke about sidewalks, traffic and
flooding. Commissioner Paul made a motion to extend two minutes speaking time. The
motion received a second from Commissioner Karukin and all voted in favor with
Commissioner Gielchinsky and Vice Mayor Cohen absent for the vote.
-Dustin Tischler spoke in favor of the one-way street and believes it is safer.
-Norma Parron spoke on improvements needed in the town.
-Ron Glass had some photos to share with the Commission.
-Manty Sabates Morse spoke about the last meeting and why there was low turnout.
-Jeffery Platt, Jay Steinman, Marvin Kirshenblatt, Meir Cosiol, Silvia Coltrane, all spoke
about the beach, the sand, lounge chairs and are pleased the ordinance will be looked at
further.
-Victor Mayor spoke about members of the Commission leaving the dais at various times
during the meeting.
-Eli Tourgeman also spoke on the beach chair item.
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-Peter Neville spoke about members of the Commission leaving the dais when someone
from the public is speaking. He also spoke about one-way streets.
No one else wishing to speak, the Mayor closed the public speaking.
The Mayor gave an update on beach renourishment. The Commission encouraged
citizens to write their representatives in support of beach renourishment.
No one else wishing to speak, the meeting resumed with Item 9G.
7. Town Manager and Town Attorney Reports
Town Manager and Town Attorney Reports have been moved to the Consent Agenda –
Item 3.
8. Unfinished Business and New Business
9. Mayor, Commission and Staff Communications
A. Beach Raking – Guillermo Olmedillo, Town Manager
Town Manager Olmedillo presented the item and the cost which will have to be
added to this year’s budget. The Commission discussed the item.
Public Speaker Jeffery Platt feels we do not need this additional service.
Assistant Town Manager Duncan Tavares provided additional information.
Commissioner Karukin, Commissioner Paul and Mayor Dietch were not in favor of
going forward on the item, thus no direction was given.
B. Sustainability Initiatives – Guillermo Olmedillo, Town Manager
Town Manager Olmedillo gave an update. The Commission discussed the item.
Public Speaker George Kousoulas spoke on the item.
Commissioner Karukin made a motion to extend the meeting an additional 30
minutes. The motion received a second from Commissioner Paul and all voted in
favor.
C. Turtle Lighting – Guillermo Olmedillo, Town Manager
Town Manager Olmedillo presented the item and spoke on the need for an ordinance.
Commissioner Karukin had concerns about cost. Commissioner Paul skipped over to
Item 9E as it ties in with this item and is in favor of a policy to address the issue of
protecting the turtles. Town Attorney Arango suggested getting data on this item
from Miami-Dade County with an amortization schedule for older buildings. Other
municipalities policies will also be explored.
Vice Mayor Cohen left the meeting at 11:08 p.m.
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Public Speaker George Kousoulas spoke on the item.
Commissioner Paul made a motion to move forward with the turtle ordinance and to
include the budget impact and an amortization schedule for older construction. The
motion received a second from Commissioner Gielchinsky and all voted in favor with
Vice Mayor Cohen absent.
D. Supplemental Social Services for the Miami Beach School Feeder Pattern –
Mayor Daniel Dietch
Mayor Dietch presented the item and directed the Town Manager to explore the
interest within the community to support a child psychologist to supplement the
existing social service available in the Miami Beach school feeder pattern.
E. Beach Management for Turtle Season – Commissioner Tina Paul
Commissioner Paul decided not to discuss the item.
F. Pelican Harbor Seabird Station 29th Anniversary & Year of the Bird
Fundraising Event – Commissioner Tina Paul
Commissioner Paul presented the item.
Commissioner Karukin had concerns about the policy regarding donations. There
was discussion regarding the policy.
Commissioner Gielchinsky made a motion to add item 9H, Ruth K. Broad PTA to the
agenda. The motion received a second from Commissioner Paul and all voted in
favor with Vice Mayor Cohen absent.
Commissioner Paul made a motion to add item 9I, One-Way Street Meeting to the
agenda. The motion received a second from Commissioner Gielchinsky and all voted
in favor with Vice Mayor Cohen absent.
Commissioner Paul made a motion to extend the meeting to 11:45 p.m. The motion
received a second from Commissioner Karukin and all voted in favor with Vice
Mayor Cohen absent.
Commissioner Paul made a motion to waive the policy which may conflict with
approval and made a motion to sponsor the Pelican Harbor Seabird Station in the
amount of $1,000 and Item 9H to collaborate with our neighboring municipalities and
donate $1,000 towards a sculpture to be donated to Marjorie Stoneman Douglas High
School in memory of the students who were killed. Passing the gavel, the motion
received a second from Mayor Dietch and all voted in favor with Vice Mayor Cohen
absent.
G. Reconsideration of Beach Furniture Ordinance Policy (added item) -Vice Mayor
Cohen
Vice Mayor Cohen presented the item. The Mayor gave a brief overview. Town
Manager Olmedillo spoke on the meetings he has had with condo owners and their
attorneys and their concerns. Members of the Commission spoke of feedback they
received from the community and presented their thoughts.
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The item was paused to go to Good and Welfare as it is a time certain item.
Discussion resumed after Good and Welfare.
Town Manager Olmedillo recommended a meeting with stakeholders and will come
back in 60 days with a presentation. The prohibition of sheds will stay at this time.
Commissioner Gielchinsky made a motion to adopt the Town Manager’s
recommendations. Mayor Dietch made a friendly amendment that the item not be
stacked up with regular agenda items but to hold a special meeting on May l, 2018.
The friendly amendment was accepted by Commissioner Gielchinsky and the Town
Manager. The motion received a second from Vice Mayor Cohen and all voted in
favor.
H. Ruth K Broad Elementary School (added item) – Mayor Daniel Dietch
Motion to approve under Item 9F.
I. One-Way Street Meeting (added item) – Mayor Daniel Dietch
The Commission discussed the item.
Commissioner Karukin made a motion to extend the meeting to midnight. The
motion received a second from Commissioner Paul and all voted in favor with Vice
Mayor Cohen absent.
There was discussion about renaming the title of the One-Way Street Meeting
Workshop on March 28, 2018 to a Special One-Way Street Meeting.
10. Adjournment
Commissioner Karukin made a motion to adjourn. The motion received a second from
Commissioner Gielchinsky and the meeting adjourned at 11:56 p.m.

Respectfully submitted,

Accepted this _____day of ____________________, 2018

________________________
Daniel Dietch, Mayor
Attest:

_______________________
Sandra Novoa, MMC
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TOWN OF SURFSIDE
Office of the Town Attorney
MUNICIPAL BUILDING
9293 HARDING AVENUE
SURFSIDE, FLORIDA 33154-3009
Telephone (305) 993-1065

TO:

Town Commission

FROM:

Lillian M. Arango, Town Attorney

CC:

Guillermo Olmedillo, Town Manager

DATE:

April 10, 2018

SUBJECT:

Office of the Town Attorney Report for April 10, 2018

This Office attended/prepared and/or rendered advice for the following Public Meetings:
March 5, 2018 - Tourist Board Meeting
March 8, 2018 – Town Hall Meeting – Charter Amendment
March 13, 2018 - Town Commission Meeting
March 19, 2018 – Election Canvassing at Miami-Dade County Elections Department
March 20, 2018 – Election Canvassing at Miami-Dade County Elections Department
March 23, 2018 - Election Canvassing at Miami-Dade County Elections Department
March 26, 2018 – DIC for 9116 Harding Ave, 303 Surfside Blvd, and 8851 Harding Ave
March 29, 2018 – Sustainability, Design Review Board and Planning & Zoning Board
Members of the firm drafted the resolutions and ordinances for these meetings in addition
to drafting or assisting with the preparation of a number of the communications and reviewing,
revising and, as appropriate, negotiating the legal requirements of the relative agreements and
supporting documents.
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Commission support:
Attorneys of the firm have worked with members of the Town Commission to address concerns
and research specific issues and are always available, either in the office or by phone or email.
We appreciate your support as we have worked to transition the office, fine-tune schedules,
evaluate and adjust prior practices. Transitions are always challenging, but often a time to make
improvements or adjustments which will improve quality and service.
Staff support:
Members of the firm have met with and provided extensive support to staff, boards and
committees with application review, contract and agreement review and negotiation, unsolicited
proposal (P3) process and ordinance, procurement and purchasing (including staff workshop on
procurement issues), Request for Proposals for Community Center Food Concession, bid
documents for traffic improvements, code enforcement, building permit and enforcement issues,
subpoenas and public records requests, research, document review, legal review of various
issues, and Town Code interpretation and application.
Key issues:
The workload has been diverse and has included specific issue support to every department. Key
issues have included:
•

Negotiation and document drafting for several interlocal issues

•

Various development and quasi-judicial applications

•

Agreement for Interim Finance Director Services

•

Unsolicited Proposal (P3) – Abbott Lot and Town Hall Site

•

Code of Ethics and Lobbying Code

•

Roof Height Ordinance

•

Freeboard Ordinance

•

Sign Code Amendment Ordinance

•

Various Urging Resolutions

•

Amendments to the Town’s Purchasing Code

•

Anti-Semitic Ordinance
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•

Pension Board Ordinance

•

Tree Planting and Mulch In the Public Right Away Ordinance

•

Ethics Ordinance

•

Driveway Modifications

•

Ordinance Banning Plastic Straws and Resolution Establishing Fees/Fines for Violations

•

Solar Panel Permitting Ordinance and Resolution Providing for Waiver of Fees and
Expediting of Permit Process

•

Ordinance Lifting Prohibition on Surfboards

•

Ordinance on Building Lengths and Building Separations

•

Ordinance Revising Development Application Procedures

•

Ordinance on Marine Turtle Lighting

•

Ordinance on Development Approvals Procedures

•

Ordinance on Cone of Silence Procurement Process

•

Sensible Gun Reform Resolution

•

Plastic Bag Ban Legislation and Analysis

•

Tourist Board Agreements and Procurement

•

Public Records and Subpoena Requests for Documents

•

Sustainability Initiatives ad Legislation

•

Election Canvassing

Litigation:
We have no information to provide on any cases or claims at this time.
Special Matters: Continued monitoring of new case law and legislation from Federal, State and
County. Matters which we will continue to work on, some of which you may anticipate in the
upcoming months, include issues related to receipt and evaluation of unsolicited proposals, sign
code revisions, freeboard regulations and ordinances, ordinance providing for revisions to
development application procedures, ordinance on building length and separations, ordinance on
marine turtle lighting regulations, ordinance on cone of silence procurement procedures,
ordinances and resolutions addressing solar panels and plastic straws, interlocal agreements for
shuttle services, recycling ordinance, short term rental provisions, sustainability initiates and
legislation, election and canvassing matters, and various procurements.
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RESOLUTION NO. _______

A RESOLUTION OF THE TOWN COMMISSION OF THE
TOWN OF SURFSIDE, FLORIDA, RATIFYING AND
APPROVING A DONATION TO THE PELICAN HARBOR
SEABIRD STATION IN SUPPORT AND SPONSORSHIP OF
THEIR
PROGRAMS;
PROVIDING
FOR
IMPLEMENTATION; AND PROVIDING FOR AN
EFFECTIVE DATE.
WHEREAS, on March 13, 2018, the Town Commission of the Town of Surfside
(“Town”) approved a donation to the Pelican Harbor Seabird Station, a non-profit organization
(“Pelican Harbor”), for annual fund-raising in support of its wildlife hospital and programs
dedicated to the rescue, rehabilitation, and release of sick, injured or orphaned pelicans, seabirds
and other native wildlife; and
WHEREAS, the Town Commission wishes to ratify the donation in the amount of
$1,000.00 to Pelican Harbor approved at its March 13, 2018 Commission meeting and provide
that the funds shall be used towards support and sponsorship of their programs, including Pelican
Harbor’s attendance at the Town’s Earth Day Event on April 22, 2018 and release of a bird to the
wild; and
WHEREAS, the Town Commission finds that the donation and the use of the funds as
indicated in this Resolution are in the best interest of the Town and its residents.

NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COMMISSION
OF THE TOWN OF SURFSIDE, FLORIDA AS FOLLOWS:
Section 1.

Recitals. The above Recitals are true and correct and incorporated herein

by this reference.
Ratification and Approval of the Donation. The donation to Pelican Harbor in the
amount of $1,000 is ratified and approved, and providing that the funds shall be used towards
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support and sponsorship of their programs, including Pelican Harbor’s attendance at the Town’s
Earth Day Event on April 22, 2018 and release of a bird to the wild; and
Section 2.

Authority to Implement the Donation.

The Town Mayor is hereby

authorized to take all action necessary to implement the donation and the purposes of this
Resolution.
Section 3.

Effective Date.

This Resolution shall be effective immediately upon

adoption.
PASSED AND ADOPTED this 10th day of April, 2018.
Motion by ______________________________________,
Second by ______________________________________.
FINAL VOTE ON ADOPTION
Commissioner Barry Cohen
Commissioner Michael Karukin
Commissioner Tina Paul
Vice Mayor Daniel Gielchinsky
Mayor Daniel Dietch

____
____
____
____
____

______________________________
Daniel Dietch, Mayor
ATTEST:

_____________________________
Sandra Novoa, MMC, Town Clerk

APPROVED AS TO FORM AND LEGAL SUFFICIENCY
FOR THE TOWN OF SURFSIDE ONLY:

____________________________________
Weiss Serota Helfman Cole & Bierman, P.L.
Town Attorney
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RESOLUTION NO. _______

A RESOLUTION OF THE TOWN COMMISSION OF THE
TOWN OF SURFSIDE, FLORIDA, RATIFYING AND
APPROVING A DONATION TO THE RUTH K. BROAD
PARENT TEACHER ASSOCIATION FOR A MEMORIAL
SCULPTURE FOR MARJORY STONEMAN DOUGLAS
HIGH SCHOOL; PROVIDING FOR IMPLEMENTATION;
AND PROVIDING FOR AN EFFECTIVE DATE.
WHEREAS, on March 13, 2018, the Town Commission of the Town of Surfside
(“Town”) approved a donation to the Ruth K. Broad Parent Teacher Association, a not-for-profit
organization (“Association”), for a memorial sculpture to be gifted to the Marjory Stoneman
Douglas High School in memory of the tragic school shooting and its victims that occurred on
February 14, 2018; and
WHEREAS, the Town Commission wishes to ratify the donation in the amount of
$1,000.00 to the Association approved at its March 13, 2018 Commission meeting and provide
that the funds shall be used towards the memorial sculpture to be gifted to Marjory Stoneman
Douglas High School within one (1) year of the date of approval or by March 13, 2019; and
WHEREAS, the Town Commission finds that the donation and the use of the funds as
indicated in this Resolution are in the best interest of the Town and its residents.

NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COMMISSION
OF THE TOWN OF SURFSIDE, FLORIDA AS FOLLOWS:
Section 1.

Recitals. The above Recitals are true and correct and incorporated herein

by this reference.
Section 2.

Ratification and Approval of the Donation.

The donation to the

Association in the amount of $1,000 is ratified and approved, and the funds shall be used for a
memorial sculpture to be gifted to the Marjory Stoneman Douglas High School within one (1)
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year of the date of approval of the donation or by March 13, 2019, in memory of the tragic
school shooting and its victims that occurred on February 14, 2018
Section 3.

Authority to Implement the Donation.

The Town Mayor is hereby

authorized to take all action necessary to implement the donation and the purposes of this
Resolution.
Section 4.

Effective Date.

This Resolution shall be effective immediately upon

adoption.
PASSED AND ADOPTED this ______ day of April, 2018.
Motion by ______________________________________,
Second by ______________________________________.
FINAL VOTE ON ADOPTION
Commissioner Barry Cohen
Commissioner Michael Karukin
Commissioner Tina Paul
Vice Mayor Daniel Gielchinsky
Mayor Daniel Dietch

____
____
____
____
____

______________________________
Daniel Dietch, Mayor
ATTEST:

_____________________________
Sandra Novoa, MMC, Town Clerk

APPROVED AS TO FORM AND LEGAL SUFFICIENCY
FOR THE TOWN OF SURFSIDE ONLY:

____________________________________
Weiss Serota Helfman Cole & Bierman, P.L.
Town Attorney
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Agenda Item # –
Date – April 10, 2018
Subject – Certification of Surfside General Municipal Election – March 20, 2018
Background – The Town of Surfside elected one Mayor and 4 Commissioners. In the
Commissioner race, the highest vote getter will serve as the Vice Mayor for the two-year term.
Analysis – The results of the March 20, 2018 Town of Surfside General Municipal Election were
certified on March 23, 2018 by the Miami-Dade County Supervisor of Elections, Christina White.
For the Town record, the Town Commission must now certify the election results.
Budget Impact – The budgeted amount for this election for FY 17/18 is $30,000. The Town has
not received the invoice from Miami-Dade County Elections as of March 28, 2018.
Staff Impact –N/A
Recommendation – It is recommended that the Town Commission adopt the attached resolution.

______________________________
Sandra Novoa, Town Clerk

ER/
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RESOLUTION NO. 18 - _____
RESOLUTION OF THE TOWN COMMISSION OF THE
TOWN OF SURFSIDE, FLORIDA CERTIFYING AND
DECLARING THE RESULTS OF THE TOWN OF
SURFSIDE GENERAL MUNICIPAL ELECTION HELD ON
MARCH 20, 2018 FOR THE ELECTION OF MAYOR AND
FOUR (4) TOWN COMMISSIONERS; AND PROVIDING
FOR AN EFFECTIVE DATE.
WHEREAS, the Town Commission held a general municipal election on Tuesday,
March 20, 2018, for the election of Mayor and four Commissioners of the Town of Surfside,
Florida; and
WHEREAS, the qualifying period for said election closed on Monday, February 5,
2018; and
WHEREAS, Daniel Dietch and Victor May qualified as candidates for the Office of
Mayor, and
WHEREAS, Barry Cohen, Daniel Gielchinsky, Michael Karukin, Tina Paul and Eli
Tourgeman qualified to run for Town Commissioner; and
WHEREAS, an election was held on March 20, 2018 as called and the returns of the
Inspectors and Clerk of the General Election have been delivered to the Town Commission; and
WHEREAS, the Miami-Dade County Canvassing Board has canvassed the returns, has
tabulated the ballots of the absentee voters and has determined the total number of votes at such
election for the candidates as shown by said returns.
NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COMMISSION OF
THE TOWN OF SURFSIDE, FLORIDA, AS FOLLOWS:
Section 1. The above and foregoing recitals are true and correct.
Section 2. That the Town Commission finds, declares and certifies the results of the
General Municipal Election held on Tuesday, March 20, 2018 for the Office of the Mayor and
the Office of Town Commissioners pursuant to Certificate of County Canvassing Board MiamiDade County (See Exhibit “A” attached).
Section 3. It is hereby certified and declared that pursuant to the votes cast in the General
Municipal Election held on Tuesday, March 20, 2018, Daniel Dietch was duly elected Mayor,
Daniel Gielchinsky was duly elected Vice Mayor and Barry Cohen, Michael Karukin and Tina
Paul were duly elected to the Town Commission for the term which shall commence at 8:00 p.m.
on Wednesday, March 21, 2018 and end on the third Wednesday in March 2020.
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Section 4. That the Town Clerk is hereby authorized and directed to perform any and all
incidental duties in connection herewith as required by law.
PASSED and ADOPTED on this 10th day of April, 2018.

Motion by ______________________________________,
Second by ______________________________________.

FINAL VOTE ON ADOPTION
Commissioner Barry Cohen
Commissioner Michael Karukin
Commissioner Tina Paul
Vice Mayor Daniel Gielchinsky
Mayor Daniel Dietch

____
____
____
____
____

______________________________
Daniel Dietch, Mayor

ATTEST:

_______________________________
Sandra Novoa, MMC, Town Clerk
APPROVED AS TO FORM AND
LEGAL SUFFICIENCY FOR THE TOWN OF SURFSIDE ONLY:

_________________________________
Weiss Serota Helfman Cole & Bierman, P.L.
Town Attorney
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Proclamation
Whereas, in 1872, J. Sterling Morton proposed to the Nebraska Board of Agriculture that a
special day be set aside for the planting of trees; and
Whereas, this holiday, called Arbor Day, was first observed with the planting of more than a
million trees in Nebraska; and
Whereas, Arbor Day is now observed throughout the nation and the world; and
Whereas, trees can reduce the erosion of our precious topsoil by wind and water, cut heating and
cooling costs, moderate the temperature, clean the air, produce life-giving oxygen, and provide
habitat for wildlife; and
Whereas, as trees grow, they help mitigate the impacts of climate change by removing carbon
dioxide from the air, storing carbon in the trees and soil, and releasing oxygen into the
atmosphere; and
Whereas, trees are a renewable resource giving us paper, wood for our homes, fuel for our fires
and countless other wood products; and
Whereas, trees in our town increase property values, enhance the economic vitality of the business
areas, and beautify our community; and
Whereas, trees, wherever they are planted, are a source of joy and spiritual renewal; and
Whereas, the Town Commission urges all citizens to celebrate Arbor Day and to support efforts
to protect our trees and natural habitats; and
Whereas, the Town Commission urges all citizens to plant trees to gladden the heart and promote
the well-being of this and future generations.
Now, therefore, the Town of Surfside, does hereby proclaim April 17, 2018 as “Arbor Day,” and
we call upon all citizens to celebrate Arbor Day and to support efforts to protect our trees and
natural habitats.
In witness thereof, I have hereunto set my hand this 10th day of April 2018.
_______________________________
Daniel Dietch, Mayor
Town of Surfside, Florida
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RESOLUTION NO. 18 - ______
A RESOLUTION OF THE TOWN OF SURFSIDE
ADOPTING A PROCLAMATION HONORING THE
IMPORTANCE OF TREES FOR THE TOWN OF
SURFSIDE’S COMMUNITY AND ENVIRONMENT AND
ENCOURAGING THE PLANTING OF TREES;
PROCLAIMING APRIL 17, 2018 IN THE TOWN OF
SURFSIDE
AS
“ARBOR
DAY”;
PROVIDING
APPROVAL AND AUTHORIZATION; PROVIDING FOR
AN EFFECTIVE DATE.
WHEREAS, in 1872, J. Sterling Morton proposed to the Nebraska Board of Agriculture
that a special day be set aside for the planting of trees; and
WHEREAS, this holiday, called Arbor Day, was first observed with the planting of more
than a million trees in Nebraska; and
WHEREAS, Arbor Day is now observed throughout the nation and the world; and
WHEREAS, trees can reduce the erosion of our precious topsoil by wind and water, cut
heating and cooling costs, moderate the temperature, clean the air, produce life-giving oxygen,
and provide habitat for wildlife; and
WHEREAS, as trees grow, they help stop climate change by removing carbon dioxide
from the air, storing carbon in the trees and soil, and releasing oxygen into the atmosphere; and
WHEREAS, trees in our town increase property values, enhance the economic vitality of
the business areas, and beautify our community; and
WHEREAS, trees, wherever they are planted, are a source of joy and spiritual renewal;
and
WHEREAS, the Town Commission of the Town of Surfside, hereby proclaims
April 17, 2018 as “Arbor Day,” and
WHEREAS, the Town Commission urges all citizens to celebrate Arbor Day and the
importance of trees, and to support efforts to protect our trees and natural habitats; and
WHEREAS, the Town Commission urges all citizens to plant trees to promote the wellbeing of this and future generations.
NOW THEREFORE, BE IT RESOLVED BY THE TOWN COMMISSION OF
THE TOWN OF SURFSIDE, FLORIDA, AS FOLLOWS:
Section 1. Recitals. The above and foregoing are true and correct and are incorporated
herein by reference.
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Section 2. Approval and Authorization. The Town Commission approves and
authorizes the Town Manager and/or his designee to take all actions necessary to implement this
Resolution to proclaim April 17, 2018 as “Arbor Day” in the Town of Surfside (Attachment
“A”).
Section 3. Effective Date. This Resolution shall become effective immediately upon its
adoption.
PASSED AND ADOPTED this 10th day of April, 2018.

Motion by ______________________________________,
Second by ______________________________________.

FINAL VOTE ON ADOPTION
Commissioner Barry Cohen
Commissioner Michael Karukin
Commissioner Tina Paul
Vice Mayor Daniel Gielchinsky
Mayor Daniel Dietch

____
____
____
____
____

______________________________
Daniel Dietch, Mayor

ATTEST:
_____________________________
Sandra Novoa, MMC, Town Clerk

APPROVED AS TO FORM AND LEGAL SUFFICIENCY
FOR THE TOWN OF SURFSIDE ONLY:
____________________________________
Weiss Serota Helfman Cole & Bierman, P.L.
Town Attorney
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1

ORDINANCE NO. 2018-

2
3
4
5
6
7
8

AN ORDINANCE OF THE TOWN COMMISSION OF THE
TOWN OF SURFSIDE, FLORIDA, REPEALING SECTION
86-1 “SURFBOARDS” OF THE TOWN’S CODE OF
ORDINANCES; PROVIDING FOR CODIFICATION;
PROVIDING FOR SEVERABILITY; PROVIDING FOR
CONFLICTS; AND PROVIDING FOR AN EFFECTIVE
DATE.

9
10
11

WHEREAS, the Town of Surfside (“Town”) Commission wishes to amend Chapter 86
of the Town’s Code of Ordinances to repeal Section 86-1 which prohibits the use of surfboards
in any area in the Town not specifically designated for such sport by posted signs; and

12
13

WHEREAS, the Town Commission finds that this Ordinance is in the best interest of the
Town.

14
15

NOW, THEREFORE, THE COMMISSION OF THE TOWN OF SURFSIDE
HEREBY ORDAINS: 1

16
17

Section 1.
Recitals. The above-stated recitals are true and correct and are
incorporated herein by this reference.

18
19

Section 2.
Town Code Amended. The Code of the Town of Surfside, Florida is
hereby amended by repealing Section 86-1 in its entirety as follows:

20

Chapter 86 – WATERWAYS

21

Article I. – IN GENERAL

22

***

23

Sec. 86-1. - Surfboards.

24
25
26
27
28

(a) Legislative findings. The town commission does make a legislative determination and
finding that the uncontrolled use of surfboards in the town has resulted in serious injury to
persons and property; that, if not controlled, additional injury to persons and property will
result; and, that the public health, welfare and safety require that regulations be implemented
to control surfboarding and prevent additional injury to persons and property.

29
30

(b) Use prohibited. The use of surfboards is prohibited in any area in the town not specifically
designated for such sport by posted signs.

1

Coding: Strikethrough words are deletions to the existing words. Underlined words are additions to the existing words. Changes
between first and second reading are indicted with highlighted double strikethrough and double underline.
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31
32

(c) Penalty for violation. Any person violating any of the provisions of this section shall, upon
conviction thereof, be punished as provided in section 1-8.

33
34
35
36
37

Section 3.
Codification. It is the intent of the Town Commission that the provisions
of this ordinance shall become and be made a part of the Town’s Code of Ordinances, and that
the sections of this Ordinance may be renumbered or relettered, and the word “ordinance” may
be changed to “section,” “article,” “regulation,” or such other appropriate word or phrase in
order to accomplish such intentions.

38
39
40
41
42
43

Section 4.
Severability. The provisions of this Ordinance are declared to be
severable and if any section, sentence, clause or phrase of this Ordinance shall for any reason be
held to be invalid or unconstitutional, such decision shall not affect the validity of the remaining
sections, sentences, clauses, and phrases of this Ordinance but they shall remain in effect, it
being the legislative intent that this Ordinance shall stand notwithstanding the invalidity of any
part.

44
45

Section 5.
Conflicts. All ordinances or parts of ordinances, resolutions or parts of
resolutions, in conflict herewith, are repealed to the extent of such conflict.

46
47

Section 6.
Effective Date. This Ordinance shall become effective immediately upon
final adoption on second reading.

48

PASSED on first reading on the 13th day of March, 2018.

49

PASSED AND ADOPTED on second reading on the 10th day of April, 2018.

50

On Final Reading Moved By:

51

On Final Reading Second By:

52
53
54
55
56
57
58
59
60
61
62
63
64

FINAL VOTE ON ADOPTION
Commissioner Barry Cohen
Commissioner Michael Karukin
Commissioner Tina Paul
Vice Mayor Daniel Gielchinsky
Mayor Daniel Dietch

Daniel Dietch
Mayor
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65
66
67
68
69
70
71
72
73
74
75
76
77
78

ATTEST:

Sandra Novoa, MMC
Town Clerk
APPROVED AS TO FORM AND LEGALITY FOR THE USE
AND BENEFIT OF THE TOWN OF SURFSIDE ONLY:

Weiss Serota Helfman Cole & Bierman, P.L.
Town Attorney
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ORDINANCE NO. 18 - ________
AN ORDINANCE OF THE TOWN COMMISSION OF THE
TOWN OF SURFSIDE, FLORIDA AMENDING THE TOWN
OF SURFSIDE CODE OF ORDINANCES BY AMENDING
ARTICLE III, PROPERTY MAINTENANCE STANDARDS,
OF CHAPTER 14, BUILDINGS AND BUILDING
REGULATIONS, AND CHAPTER 90, ZONING, TO
PROHIBIT USE OF MULCH IN THE RIGHT-OF-WAY
AND ADDRESS PROPERTY OWNER MAINTENANCE
RESPONSIBILITIES FOR PUBLIC RIGHT-OF-WAY
ADJACENT TO PRIVATE PROPERTY; PROVIDING FOR
SEVERABILITY; PROVIDING FOR INCLUSION IN THE
CODE; PROVIDING FOR CONFLICTS AND PROVIDING
FOR AN EFFECTIVE DATE.
1

WHEREAS, Article VIII, Section 2 of the Florida Constitution, and Chapter 166, Florida

2

Statutes, provide municipalities the authority to exercise any power for municipal purposes,

3

except where prohibited by law, and to adopt ordinances in furtherance of such authority; and

4
5

WHEREAS, the Town Code of Ordinances (the “Town Code”) requires property owners to
maintain the right-of-way. including sod, landscaping and trees, adjacent to their property; and

6

WHEREAS, many property owners fail to maintain said right-of-ways, and particularly the

7

trees in such right-of-ways, in a manner which does not interfere with above- and below-ground

8

utilities and particularly power lines; and

9
10

WHEREAS, untrimmed trees cause particular risk and damage during storm events and in
Hurricane Irma, created a number of power issues; and

11

WHEREAS, the Town desires to more stringently enforce the existing maintenance

12

requirements of the Town Code in order to preserve and protect the public welfare, especially in

13

light of forecast increases in storm activity during upcoming hurricane seasons; and

14

WHEREAS, the Town desires to clarify the requirements for property owner maintenance of

15

trees and landscaping on both private property and the adjacent right-of-way in order to maintain

16

FPL lines free and clear and eliminate interference and potential damage to above- and below-

17

ground utilities; and
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18

WHEREAS, the Town Code provides that failure to maintain property, including adjacent

19

right-of-way, may result in the Town performing or arranging for such maintenance and that the

20

cost of such maintenance may be imposed upon the property owner and liened against the

21

property; and

22

WHEREAS, the Planning and Zoning Board, as the local planning agency for the Town,

23

held its hearing on the proposed amendment on February 22, 2018 with due public notice and

24

input; and

25

WHEREAS, the Town Commission held its first public hearing on February 13, 2018 of the

26

proposed amendments to the Code of Ordinances having complied with the notice requirements

27

by the Florida Statutes; and

28

WHEREAS, the Town Commission has conducted a second duly noticed public hearing on

29

these regulations on March 13, 2018 and April 10, 2018 as required by law on and further finds

30

the proposed change is consistent with the Comprehensive Plan and in the best interest of the

31

community.

32
33
34
35
36
37
38
39
40
41

Section 1. Recitals. The above Recitals are true and correct and are incorporated herein by
this reference:

42

CHAPTER 14 – BUILDINGS AND BUILDING REGULATIONS

43

***

44

ARTICLE III. - PROPERTY MAINTENANCE STANDARDS

45

Sec. 14-51. - Established.

46
47

(a)

NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COMMISSION OF
THE TOWN OF SURFSIDE, FLORIDA 1:

Section 2. Town Code Amended. Chapter 14, Buildings and Building Regulations,
Article III, Property Maintenance Standards, of the Town of Surfside Code of Ordinances is here
by amended to read as follows1:

The owner of every single-family or multiple-family dwelling or commercial property, or
his appointed agent, shall be responsible for maintaining the exterior in a clean, sanitary and

1

Additions to the text are shown in underline. Deletions to the text are shown in strikethrough. Additions between
first and second reading are shown in double underline. Deletions between first and second reading are shown in
double strikethrough. Additions at final reading are shown in highlighted double underline and deletions at final
reading highlighted double strikethrough.
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48
49
50

safe condition. All structures and all parts thereof shall be maintained in good repair and
shall be capable of performing the function for which such structure or part or any feature
thereof was designed or intended to be used.

51
52
53
54
55
56
57
58

(b)

All exterior walls of every structure shall be maintained weathertight and otherwise
maintained so as to resist decay or deterioration from any cause. All exterior surfaces
subject to deterioration shall be properly maintained and protected from the elements by
paint or other approved coating, applied in a workmanlike fashion. All exterior surfaces
including walls, trim, doors and signs shall be properly maintained in a clean and sanitary
condition, free of dirt, mold, mildew and faded or chipped paint, and must be repainted,
recovered or cleaned when 25% or more of any exposed surface becomes discolored or is
peeling in the approved color.

59
60
61
62
63

(c)

Exterior property areas of all premises shall be kept free of any debris, object, material or
condition which may create a health, accident or fire hazard, or which constitutes a blighting
or deteriorating influence on the neighborhood. Lawns, landscaping and driveways shall
also be maintained so as not to constitute a blighting or deteriorating effect in the
neighborhood.

64
65
66
67
68

(d)

Whenever there is an unpaved area between the sidewalk and the curb, or between the
sidewalk and the property line, or between the paved roadway and the property line, it shall
be the responsibility of the owner and/or occupant of the property to make sure that there are
no holes or hidden dangers in the unpaved areas, and to maintain any plants, including trees
and sod, and irrigation located in said area. Such areas shall be maintained free of mulch.

69
70
71
72
73
74
75
76

(e)

Each property owner is responsible for hiring a qualified, licensed and insured contractor as
necessary to maintain all trees on their property or within the right-of-way adjacent to their
property, free and clear of power lines so as to prevent or alleviate the danger of the tree
damaging power lines, consulting with American Natural Standards Institute ("ANSI")
A300 (Part I)—2001 Pruning Standards, as amended, and ANSI Z133.1-2000 Pruning,
Repairing, Maintaining, and Removing Trees, and Cutting Brush Safety Requirements, as
amended. and in a manner which does not interfere with or cause damage to above- or
below-ground utilities.

77
78
79
80

(f)

The town manager is hereby authorized and directed to employ necessary personnel and
equipment to enter upon any property whose owner or occupant fails to maintain lawns,
landscaping, and driveways, and adjacent right-of-ways in accordance with this article and
to maintain same.

81
82
83
84

(gf) In order to defray the cost to the town of maintaining such property there is hereby levied
and assessed against each owner or occupant who fails to maintain such lawns, landscaping
and driveways in accordance with this article, an administrative fee as set forth in the
schedule of fines adopted by resolution per time the town provides such maintenance, in
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85
86
87
88
89
90
91
92
93

addition to the actual costs incurred for said maintenance. The fee for tree trimming shall be
the actual costs incurred by the Town from the service provider plus $100.00 for processing
and administration. All charges becoming due and payable under this subsection constitute,
and are hereby imposed as liens against the real property, and, upon becoming delinquent
April 1 of the following year, until fully paid and discharged, shall remain liens, equal in
rank and dignity with the ad valorem taxes of the town, and may be satisfied by the sale of
certificates in the same manner as is provided for the sale of certificates on delinquent ad
valorem taxes. Such lien shall be superior in rank and dignity to other liens, encumbrances,
titles and claims in, to or against the real property involved.

94

***

95
96

Section 3. Town Code Amended. Chapter 90, Zoning of the Town of Surfside Code of
Ordinances is here by amended to read as follows:

97

Chapter 90 - ZONING

98

***

99

ARTICLE V. – Design Standards

100

***

101

Sec. 90-52. - Required clearances.

102
103
104
105
106

As an aid to free and safe movement of vehicles at and near street intersections and in order to
promote more adequate protection for the safety of children, pedestrians, operators of vehicles
and for property, there shall be limitations on the height of fences, walls, gateways, ornamental
structures, signs, hedges, shrubbery, and other fixtures, construction, and planting on corner
lots in all districts where front yards are required as follows:

107
108

(a) All corner properties shall provide and maintain unobstructed corner clearance areas along
both the front and side lot lines; and

109
110
111
112

(b) All objects, fences, walls, gateways, ornamental structures, signs, hedges, shrubbery, and
other fixtures, construction, and planting within any corner clearance areas shall provide
unobstructed cross-visibility at a level between 30 inches and eight feet, with the exception
of tree trunks that do not create a traffic hazard; and

113
114

(c) The property owner shall be responsible for maintaining all landscaping within the corner
clearance areas; and

115
116
117
118

(d) It shall be unlawful for any person to plant or cause to be planted any tree or shrubs or to
place any structure in the public right-of-way without a permit from the town manager or
designee. The elevation grades of the public right-of-way adjacent to private property shall
not be altered; and
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119
120

(e) Only turf as defined in section 90-85.2of the Code shall be located within the public-rightof-way between the edge of any roadway or curb and the private property line; and

121

(f) The placement of mulch within the public right-of-way is prohibited; and

122
123

(g) The town manager or designee shall make the final determination regarding unobstructed
corner clearance areas.

124
125
126
127
128
129
130

(i) If any property owner fails to maintain clearances and conditions required by this section,
the Town shall take action pursuant to Chapter 15, Article I, Code Enforcement provided
that should a property owner fail to remedy the violation within the timeframe provided by
the Notice of Violation or should the violation creates an immediate threat hazardous
condition for to the operation of any utilities or endanger the life safety and welfare, the
Town may take action and assess costs pursuant to Article III, Property Maintenance
Standards of Chapter 14.

131
132
133

***
ARTICLE VIII. – Landscape Requirements

134

***

135

Sec. 90-87. - Installation of landscaping and irrigation.

136
137

All landscaping and irrigation shall be installed according to accepted horticultural planting
procedures with the quality of plant materials as hereinafter described, including:

138
139
140
141
142
143
144
145
146

(1) Planting soil/topsoil shall be of the minimum quality as specified in the plant materials
section of this Code. All trees, palms, shrubs, and ground covers shall be planted with a
minimum of 12 inches or two times the root ball of planting soil around root ball. A
minimum of three inches of shredded, approved arsenic free, organic mulch or groundcover
shall be installed around each tree planting for a minimum of 18 inches beyond its trunk in
all directions, including palms, and throughout all hedge, shrub, and groundcover planting.
The use of mulch obtained from Melaleuca, Eucalyptus, or other invasive plant species is
encouraged in order to reduce their impact on the environment and to preserve the remaining
native plant communities.

147
148
149
150
151
152

(2) All trees/palms shall be properly guyed and staked at the time of planting until one year from
landscape final or establishment. The use of nails, wire or rope, or any other method which
damages the trees or palm, is prohibited. All plants shall be installed so that the top of the
root ball remains even with the soil grade or ten percent or the root flare is visible above the
surrounding grade. All synthetic string, synthetic burlap, cords, or wire baskets shall be
removed before planting.
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153
154
155
156
157
158
159

(3) All parking islands, medians, and other landscape areas shall be installed with continuous
Type "D" curbing to prevent damage to the plant material and the displacement of topsoil
and mulch. Also, all landscape islands, divider medians, and planters shall be excavated of
limerock and/or compacted soil to a depth of 30 inches and backfilled with specified planting
mix to the top of curb. Additionally, all areas along buildings shall be excavated to a depth of
12 inches and backfilled with specified planting mix. No mulch shall be permitted in
adjacent swales or right-of-way.

160

***

161

Sec. 90-88. - Maintenance of landscaped areas.

162
163
164
165

(1) An owner of land subject to this Code shall be responsible for the maintenance of said land
and landscaping so as to present a healthy, vigorous and neat appearance free from refuse and
debris. All landscaped areas shall be sufficiently fertilized and irrigated to maintain the plant
material in a healthy and viable condition.

166
167

NOTE: All fertilizer shall be safe and environmentally friendly. Also, the applications shall
conform to the manufacturer's specifications.

168
169
170
171

(2) Three inches of clean, weed-free, arsenic free, organic mulch shall be maintained over all
areas originally mulched at all times. Turfgrass shall be kept trimmed and/or mowed
regularly to a height not exceeding eight inches above the ground. The use of mulch in
swales or right-of-way is prohibited.

172

***

173

Sec. 90-89. - Plant material

174

***

175

90-89.4 Trees:

176

***

177

(6) Street tree requirements:

178
179
180

a.

Street trees shall be required at one shade tree/palm tree per 20 linear feet of street
frontage thereof along all public or private street right-of-ways in all zoning
districts.

181
182
183
184
185

b.

Street trees shall be of a species typically grown in South Florida that normally
matures to a height of at least 20 feet. Street trees shall have a clear trunk of over
seven feet, an overall height of fourteen (14—16) feet and a minimum of 2½ inches
DBH at time of planting. Palm trees utilized as street trees shall have eight foot clear
wood.
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186
187

c.

The average spacing requirement for H40 districts shall be based on the total lineal
footage of roadway for the entire project and not based on individual lot widths.

188
189
190
191
192

d.

Street tree species shall be approved by the town during plan review. Street trees
shall visually define the hierarchy of roadways, provide shade along roadways, and
provide a visual edge along roadways. Consideration shall be given to the selection
of trees, plants and planting site to avoid serious problems such as clogged sewers,
cracked sidewalks, and power service interruptions.

193
194
195
196
197
198

e.

Street trees shall be placed within the swale area or shall be placed on private
property where demonstrated to be necessary due to right-of-way obstructions as
determined by the town. A Public Works permit shall be obtained prior to planting
any tree in the right-of-way. Trees shall be planted in conformance with the Right
Tree, Right Place Guidelines for planting trees near power lines published within
Florida Power & Light’s “Right Tree, Right Place” brochure, as amended.

199
200

f.

Street trees planted along roadways and/or sidewalks shall be placed a minimum of
four feet off the interior pavement edge.

201
202
203
204
205

g.

Street trees planted within sidewalk or curbed planting area along parallel parking
shall have a minimum planting area of six feet by six feet. If the street tree is planted
within the sidewalk, root barrier(s) of minimum depth of 12 inches shall be installed
per manufacturer's recommendations. These trees shall require adjustable tree grates
or groundcover to full coverage inside planting area.

206
207
208
209
210
211
212
213
214
215
216
217

h.

When trees are planted within the right-of-way, the owners of land adjacent to the
areas where street trees are planted must maintain those areas including the trees,
plants, irrigation and sod. Trees must be maintained free and clear of powerlines and
all trees and plantings shall be maintained in a manner to which prevents and
alleviates the danger of the trees damaging power lines, consulting with American
Natural Standards Institute ("ANSI") A300 (Part I)—2001 Pruning Standards, as
amended, and ANSI Z133.1-2000 Pruning, Repairing, Maintaining, and Removing
Trees, and Cutting Brush Safety Requirements, as amended. interference with
above- or below-ground utilities. Where the state, county or town determines that
the planting of trees and other landscape material is not appropriate in the public
right-of-way, they may require that said trees and landscape material be placed on
private property.

218
219
220
221
222
223

i.

If any property owner fails to maintain trees and other landscaping in right-of-way
or on private property, as required by this code free and clear of power lines and in a
manner which does not interfere with or cause damage to above- or below-ground
utilities, the Town shall provide a written warning with 45 30 days to remedy, after
which, the Town may take action and assess costs pursuant to Article III, Property
Maintenance Standards of Chapter 14.

224
225
226
227

j. Where the Town determines a tree or landscaping in the right-of-way poses an
immediate threat is detrimental to the health, safety and welfare of residents or is
extremely likely to cause imminent has a significant likelihood of causing damage to
utilities or powerlines, said tree or landscaping may be removed by the Town, at the
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228
229

owner’s expense. Such costs shall be assessed against a property owner and
property pursuant to Article III, Property Maintenance Standards of Chapter 14.

230

***

231
232
233

Section 4. Severability. If any section, sentence, clause or phrase of this ordinance is
held to be invalid or unconstitutional by any court of competent jurisdiction, then said holding
shall in no way affect the validity of the remaining portions of this ordinance.

234
235
236
237
238
239
240
241
242
243

Section 5. Inclusion in the Code. It is the intention of the Town Commission, and it is
hereby ordained that the provisions of this Ordinance shall become and made a part of the Town of
Surfside Code of Ordinances, that the sections of this Ordinance may be renumbered or re-lettered to
accomplish such intentions; and the word “Ordinance” may be changed to “Section” or other
appropriate word.

244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267

Section 6. Conflicts. Any and all Ordinances and Resolutions or parts of Ordinances or
Resolutions in conflict herewith are hereby repealed.
Section 7. Effective Date. This ordinance shall become effective upon adoption.

PASSED and ADOPTED on first reading this 13th day of February, 2018.
PASSED and ADOPTED on second reading this 10th day of April, 2018.

On Final Reading Moved by: ________________________________
On Final Reading Second by: ________________________________

FINAL VOTE ON ADOPTION:
Commissioner Barry Cohen
Commissioner Michael Karukin
Commissioner Tina Paul
Vice Mayor Daniel Gielchinsky
Mayor Daniel Dietch

_____
_____
_____
_____
_____

______________________________
Daniel Dietch, Mayor
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268
269
270
271
272
273
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ATTEST:
________________________________
Sandra Novoa, MMC, Town Clerk
APPROVED AS TO FORM AND LEGALITY FOR THE USE
AND BENEFIT OF THE TOWN OF SURFSIDE ONLY:
__________________________________
Weiss Serota Helfman Cole and Bierman, P.L.
Town Attorney

Page 77

4B1

Page 78

Page 79

1
2

ORDINANCE NO. 2018 -______

3
4
5
6
7
8
9
10
11
12
13
14

AN ORDINANCE OF THE TOWN COMMISSION OF THE
TOWN OF SURFSIDE, FLORIDA AMENDING THE TOWN
CODE BY CREATING ARTICLE VI, “LIGHTING
REGULATIONS FOR MARINE TURTLE PROTECTION”
OF CHAPTER 34 “ENVIRONMENT”; PROVIDING FOR
SEVERABILITY; PROVIDING FOR INCLUSION IN THE
CODE; PROVIDING FOR EFFECTIVE DATE.
WHEREAS, the Town of Surfside (“Town”) is committed to environmental
conscientiousness and leadership, and towards that end has previously adopted ordinances
prohibiting the sale or use of polystyrene food service articles, as well as the banning of plastic
straws that threaten wildlife and marine life; and

15
16

WHEREAS, marine turtle nesting in the State of Florida has been negatively affected due
to the artificial lights from residential and commercial properties near the beaches; and

17
18
19

WHEREAS, the Town finds that it is in the public interest, safety, and welfare to adopt
the proposed regulations and rules recommended by the Florida Department of Environmental
Protection (“DEP”) and Florida Fish and Wildlife Conservation Commission (“FWC”); and

20
21

WHEREAS, the further purpose and intent of these regulations is to implement Section
161.163, Florida Statues, and

22
23
24
25

WHEREAS, the regulations intended effect is to protect hatchling marine turtles from the
adverse effects of artificial lighting and provide overall improvement in nesting habitats that have
been degraded by light pollution in order to increase the successful nesting activity and production
of hatchlings; and

26
27
28

WHEREAS, Chapter 34 of the Town’s Code of Ordinances (“Code”) pertains to the
environment, and the Town Commission wishes to amend Chapter 34 of the Town’s Code to create
Article VI regulating artificial lighting along the beaches; and

29
30
31

WHEREAS, the Town Commission finds that this Ordinance is necessary for the
preservation and improvement of the environment and marine wildlife, public health, safety and
welfare of the Town’s residents and visitors.

32
33

NOW, THEREFORE, THE COMMISSION OF THE TOWN OF SURFSIDE
HEREBY ORDAINS:

34
35

Section 1.
Recitals. The above-stated recitals are true and correct and are incorporated
herein by this reference.
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36
37
38

Section 2.
Town Code Amended. The Code of the Town of Surfside, Florida is
hereby amended by adding Article VI “Lighting Regulations for Marine Turtle Protection” of
Chapter 34 “Environment” to read as follows:

39

Chapter 34 – Environment

40
41
42

Article VI –Lighting Regulations for Marine Turtle Protection.

43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78

Section 34-81. Purpose and Intent.
The purpose of this article is to reduce the impacts of artificial coastal lighting on
threatened and endangered sea turtles that nest on the beaches of Surfside by restricting artificial
lighting and other activities that disorient turtle hatchlings, causing them to crawl toward land
rather than toward the ocean. This article is intended to provide overall improvements in nesting
habitat degraded by light pollution, and increase successful nesting activity and production of
hatchlings. The restrictions and constraints of this article shall be effective within the incorporated
areas of Surfside and apply to any artificial lighting that has potential to adversely impact sea
turtles within Town limits.
Sec. 34-82. Definitions.
Definitions provided in this article are intended for use in this article only and shall not be
construed to amend any existing definition in the Land Development Regulations. The following
words, terms and phrases, when used in this article, shall have the meanings ascribed to them in
this section, except where the context clearly indicates a different meaning:
Alternative lighting source means any amber or red LED bulbs with long wavelength bulbs
greater than 580 nanometers; low pressure sodium bulbs, Turtle Safe Lighting coated compact
fluorescent bulb; fiber optic lighting and true red neon or any other lighting device that meets the
intent of this article.
Artificial light means any point source of light emanating from a device made by humans,
including but not limited to incandescent mercury vapor, metal halide, sodium lamps, fluorescent,
flashlights, spotlights, streetlights, vehicular lights, construction lights, security lights, bonfires, or
any light emanating from any reflective surface of the device.
Beach means that area of unconsolidated material that extends landward from the mean
low-water line of the Atlantic Ocean, to the place where there is a marked change in material or
physiographic form, or to the line of permanent vegetation.
Bug type bulb means any yellow or other colored light bulb that is marketed as being
specifically treated in such a way so as to reduce the attraction of bugs to the light.
Coastal construction activities means any work or activity that is likely to have a material
physical effect on existing coastal conditions or natural shore and inlet process.
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100
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112
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114
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County means Miami-Dade County.
Cumulatively illuminated means illuminated by numerous artificial light sources that as a
group illuminate any portion of the beach.
Directly illuminated means illuminated as a result of glowing elements, lamps, globes, or
reflectors of an artificial light source that is visible to an observer standing anywhere on the beach.
Dune means a mound or ridge of loose sediments, usually sand-sized, lying landward of
the beach and deposited by any natural or artificial mechanism.
Existing development means any development for which a certificate of use or occupancy
has been issued or for development activity for which a building permit has been issued and work
has been substantially completed at the time of the effective date of this article.
Filmed glass means window glass that has been covered with a film such that the material
has a shading coefficient of 45 percent or less, adhesive as an integral part, and has performance
claims that are supported by approved testing procedures and documentation.
Frontal dune means the first natural or artificial mound or bluff of sand that is located
landward of the beach and that has sufficient vegetation, height, continuity and configuration to
offer protective value.
Ground-level barrier means any vegetation, natural feature or artificial structure rising
from the ground that prevents beachfront lighting from shining directly onto the beach-dune
system.
Hatchling means any species of marine turtle, within or outside of a nest, which has
recently hatched from an egg.
Indirectly illuminated means illuminated as a result of glowing elements, lamps, globes, or
reflectors of an artificial light source that is not visible to an observer standing anywhere on the
beach.
Marine turtle means any marine-dwelling reptile of the families Cheloniidae or
Dermochelyidae found in Florida waters or using the beach as a nesting habitat, including the
species: Caretta caretta (loggerhead), Chelonia mydas (green), Dermochelys coriacea
(leatherback), Eretmochelys imbricata (hawksbill), and Lepidochelys kempi (Kemp's ridley). For
purposes of this section, marine turtle is synonymous with sea turtle.
Nest means an area where marine turtle eggs have been naturally deposited or subsequently
relocated.
Nesting season means the period from May 1 through October 31 of each year.
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New development means new construction which has not been permitted or for
development activity for which a building permit as been issued and work has not been
substantially completed at the time of the effective date of this article.
Nighttime means the time period between 10:00 pm and 5:00 am within the Town limits of
Surfside.
Person means individuals, firms, associations, joint ventures, partnerships, estates, trusts,
syndicates, fiduciaries, corporations, and all other groups or combinations.
Tinted glass means any glass treated to achieve an industry-approved inside-to-outside
light transmittal value of 45 percent or less. Such transmittance is limited to the visible spectrum
(400 to 700 nanometers) and is measured as the percentage of light that is transmitted through the
glass.
Sec. 34-83. Prohibited Activities Disruptive to Marine Turtles.
Prohibited activities. The following activities involving direct illumination of portions of the
beach are prohibited on the beach at nighttime during the nesting season for the protection of
nesting marine turtle females, nests and hatchlings:
(1) The operation of all motorized vehicles, except emergency and law
enforcement, or beach maintenance vehicles or those permitted on the beach for
marine turtle’s conservation and/or research.
(2) The building of campfires or bonfires.
(3) Fireworks displays, except those that have Town special event permits and, if
applicable, a Florida Department of Environmental Protection ("DEP") permit;
however, nothing in this article shall prohibit the Town’s July 4th fireworks display.
(4) Special events pursuant to Chapter 35, Article 1, of the Town Code, unless
allowed first by permit issued by the Florida Department of Environmental
Protection.
Sec. 34-84. Lighting Standards for Coastal Construction Activities.
(a) Lighting standards for new development. It is the policy of the Town of Surfside that no
artificial light shall illuminate within direct line-of-sight of the beach that has potential to interfere
with turtle nesting. To meet this intent, new development construction within line-of-sight of the
beach shall comply with the following:
(1) Exterior artificial light fixtures shall be designed and positioned so that:
(a) The point source of light or any reflective surface of the light fixture is
not directly visible from the beach;
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(b) Areas seaward of the frontal dune are not directly or indirectly
illuminated; and
(c) Areas seaward of the frontal dune are not cumulatively illuminated.
(2) Exterior artificial light fixtures within direct line-of-sight of the beach are
considered appropriately designed if:
(a) Completely shielded downlight only fixtures or recessed fixtures
having low wattage (i.e., 50 watts or less) bug type bulbs and non-reflective
interior surfaces are used. Other fixtures that have appropriate shields,
louvers, or cut-off features may also be used if they are in compliance with
subsection (1)(a), (b), and (c) above; and
(b) All fixtures are mounted as low in elevation as possible through use of
low-mounted wall fixtures, low bollards, and ground-level fixtures.
(3) Floodlights, uplights or spotlights for decorative and accent purposes that are
directly visible from the beach, or which indirectly or cumulatively illuminate the
beach, shall not be used.
(4) Exterior lights used expressly for safety or security purposes shall be limited
to the minimum number and configuration required to achieve their functional
role(s). The use of motion detector switches that keep lights off except when
approached and that switch lights on for the minimum duration possible are
preferred.
(5) Only low intensity lighting shall be used in parking areas within line-of-sight
of the beach. Such lighting shall be:
(a) Set on a base which raises the source of light no higher than 48 inches
off the ground or higher if necessary to conform with life safety codes; and
(b) Positioned or shielded so that the light is cast downward and the source
of light or any reflective surface of the light fixture is not visible from the beach
and does not directly or indirectly illuminate the beach.
(6) Parking areas and roadways, including any paved or unpaved areas upon which
motorized vehicles will park or operated, shall be designed and located to prevent
vehicular headlights from directly or indirectly illuminating the beach.
(7) Vehicular lighting, parking area lighting, and roadways lighting shall be
shielded from the beach through the use of ground-level barriers. Ground-level
barriers must not interfere with marine turtle nesting or hatchling emergence, or
cause short-or long-term damage to the beach/dune system.
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(8) Tinted glass shall be installed on all windows and glass doors of single and
multi-story structures within line-of-sight of the beach.
(9) Use of appropriately shielded low pressure sodium vapor lamps and fixtures
shall be preferred for high-intensity lighting applications such as lighting parking
areas and roadways, providing security, and similar applications.
(10) Temporary lighting of construction sites during the marine turtle nesting
season shall be restricted to the minimal amount necessary and shall incorporate all
of the standards of this section.
(11) Properties that abut the beach which have signage facing the beach or in the
line-of-sight of the beach, including building identification signs, shall not be
illuminated during the nighttime hours of the nesting season. Properties that face
the beach but do not abut the beach which have signage visible from the beach shall
be properly shielded with downward facing fixtures where the chosen background
does not reflect the light source and signs that are lit internally must illuminate only
the text and have the appropriate shielding, and not reflect the light source.
(b) Lighting standards for existing development. It is the policy of the Town of Surfside that no
artificial light shall illuminate any area within direct line-of-sight of the beach that has the potential
to interfere with turtle nesting. To meet this intent, within forty eight (48) months of the effective
date of this article or when an existing development has begun renovations exceeding fifty percent
(50%) of the tax assessed value of the structure as determined by the building official, an existing
development shall be in compliance with the following:
(1) Existing artificial light fixtures shall be repositioned, modified, or removed so
that:
(a) The point source of light or any reflective surface of the light fixture is
not directly visible from the beach;
(b) Areas seaward of the frontal dune are not directly or indirectly
illuminated; and
(c) Areas seaward of the frontal dune are not cumulatively illuminated.
(2) The following measures shall be taken to reduce or eliminate the negative
effects of existing exterior artificial lighting:
(a) Reposition fixtures so that the point source of light or any reflective
surface of the light fixture is no longer visible from the beach;
(b) Replace fixtures having an exposed light source with fixtures
containing recessed light sources or shields;
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(c) Replace traditional light bulbs with bug type bulbs not exceeding 50
watts or any alternative lighting source as defined herein;
(d) Replace nondirectional fixtures with directional fixtures that point
down and away from the beach;
(e) Replace fixtures having transparent or translucent coverings with
fixtures having opaque shields covering an arc of at least 180 degrees and
extending an appropriate distance below the bottom edge of the fixture on
the seaward side so that the light source or any reflective surface of the light
fixture is not visible from the beach;
(f) Replace pole lamps with low-profile, low-level luminaries so that the
light source or any reflective surface of the light fixture is not visible from
the beach;
(g) Replace incandescent, fluorescent, and high intensity lighting with the
lowest wattage low pressure sodium vapor lighting possible for the specific
application or an alternative lighting source;
(h) Plan or improve vegetation buffers between the light source and the
beach to screen light from the beach;
(i) Construct a ground level barrier to shield light sources from the beach.
Ground-level barriers must not interfere with marine turtle nesting or
hatchling emergence, or cause short- or long-term damage to the beachdune system;
(j) Permanently remove or permanently disable any fixture that cannot be
brought into compliance with the provisions of these standards.
(3) Properties that abut the beach which have signage facing the beach or in the
line-of-sight of the beach, including building identification signs, shall not be
illuminated during the nighttime hours of the nesting season. Properties that face
the beach but do not abut the beach which have signage visible from the beach shall
be properly shielded with downward facing fixtures where the chosen background
does not reflect the light source and signs that are lit internally must illuminate only
the text and have the appropriate shielding, and not reflect the light source.
(4) One or more of the following measures shall be taken to reduce or eliminate
the negative effects of interior light emanating from doors and windows within lineof- sight of the beach:
(a) Apply window tint or film that meets the standards in the definition of
"Tinted or Filmed glass";
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(b) Rearrange lamps and other moveable fixtures away from windows;
(c) Use window treatments (e.g., blinds, curtains) to shield interior lights
from the Beach; and/or
(d) Turn off unnecessary lights.
Sec. 34--85. Other Codes and Provisions.
(a) To the extent these standards conflict with life safety codes or other codes having life safety
provisions, the provisions of this Article shall not supersede those specific life safety provisions.
(b) New or existing development which has secured a Coastal Construction Line Permit or Joint
Coastal Permit from the Department of Environmental Protection which includes a lighting review
for marine turtle protection will be deemed to have complied with the provisions of this Article.
(c) Publicly-owned lighting which includes, but is not limited to, street lights, park lights, publiclyowned facility lights and walkway lights shall be shielded or shaded to the extent the lights are
determined by the Town not to be necessary for public safety purposes.
Sec. 34-86. Enforcement and Penalties.
The provisions of this article shall be enforced pursuant to Article 1, Chapter 15, of this
Code and by any other means permitted by law. In addition, the enforcing agency may notify the
property owner or other person responsible for lighting or management of the property, in writing,
that an external lighting source causing a violation may be removed by the Town. The Town shall
recover from the property owner the costs of removal of external lighting sources causing
violations, which shall constitute a lien against the property and shall be reimbursed to the Town
at time of sale of the property or upon any lien foreclosure action. Said lien shall have the same
priority as a lien for real estate taxes.
Section 3. Severability. That the provisions of this Ordinance are declared to be severable,
and if any section, sentence, clause or phrase of this Ordinance shall for any reason be held to be
invalid or unconstitutional, such decision shall not affect the validity of the remaining sections,
sentences, clauses, and phrases of this Ordinance but they shall remain in effect, it being the legislative
intent that this Ordinance shall stand notwithstanding the invalidity of any part.
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Section 4. Codification. It is the intent of the Town Commission that the provisions of this
ordinance shall become and be made a part of the Town’s Code of Ordinances, and that the sections
of this Ordinance may be renumbered or relettered, and the word “ordinance” may be changed to
“section,” “article,” “regulation,” or such other appropriate word or phrase in order to accomplish
such intentions.
Section 3.
Conflicts. All ordinances or parts of ordinances, resolutions or parts of
resolutions, in conflict herewith, are repealed to the extent of such conflict.

351
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Section 5. Effective Date. That this Ordinance shall be effective immediately upon
adoption on second reading.
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PASSED on first reading on the 10h day of April, 2018.

355

PASSED AND ADOPTED on second reading on _____ day of _______, 2018.
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On Final Reading Moved By:

357

On Final Reading Second By:
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FINAL VOTE ON ADOPTION
Commissioner Barry Cohen
Commissioner Michael Karukin
Commissioner Tina Paul
Vice Mayor Daniel Gielchinsky
Mayor Daniel Dietch

Daniel Dietch
Mayor
ATTEST:

Sandra Novoa, MMC
Town Clerk
APPROVED AS TO FORM AND LEGALITY FOR THE USE
AND BENEFIT OF THE TOWN OF SURFSIDE ONLY:

Weiss Serota Helfman Cole & Bierman, P.L.
Town Attorney
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EXHIBIT "A"
TOWN OF SURFSIDE, FLORIDA
RESOLUTION NO. _______

A RESOLUTION OF THE TOWN COMMISSION OF THE TOWN OF
SURFSIDE, FLORIDA, AUTHORIZING AND DIRECTING THE TOWN
ATTORNEY TO FILE A LAWSUIT SEEKING A DECLARATION THAT
THE PROVISIONS PUNISHING ELECTED OFFICIALS SET FORTH IN
SECTION 790.33, FLORIDA STATUTES, FOR VIOLATING THE
PREEMPTION RELATED TO THE REGULATION OF FIREARMS AND
AMMUNITION ARE INVALID, AND INVITING OTHER LOCAL
GOVERNMENTS TO JOIN THE LAWSUIT; AND PROVIDING FOR AN
EFFECTIVE DATE.
WHEREAS, over the past several years there have been an unprecedented
number of mass shootings in American communities including, most recently, at Marjory
Stoneman Douglas High School in Parkland, Florida; and
WHEREAS, National and State leaders continue to fail to act to implement
sensible gun law reforms that are supported by a majority of the nation; and
WHEREAS, in Section 790.33, Florida Statutes, the State of Florida (a) declared
that it is occupying the whole field of regulation of firearms and ammunition, to the
exclusion of all existing and future county or Town ordinances, regulations, or rules, (b)
purports to prohibit the enactment of any future ordinances or regulations “relating to
firearms,” and (c) also purports to create potential liability for damages for actions other
than ordinances and regulations, including any “measure, directive, rule, enactment,
order, or policy promulgated or caused to be enforced”; and
WHEREAS, the purported preemption, by using the terms “relating to firearms”
and “any measure, directive, rule, enactment, order or policy promulgated,” is extremely
broad and vague, and could apply to a panoply of measures that the Town would like to
consider enacting, including the restricting of guns in Town facilities and parks, the placing
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of signs relating to guns in Town facilities and parks, the regulation of gun accessories
(such as holsters or bump stocks) or the creating of “gun free zones” or “gun safe zones”;
and
WHEREAS, the potential violation of the broad and vague preemption of firearm
regulation in Section 790.33, Florida Statutes, carries the risk of onerous and punitive
consequences, including but not limited to damages up to $100,000 and fines up to
$5,000 (for which the official may be personally liable), removal from office by the
Governor without due process of law, and a prohibition of the use of public funds to pay
or reimburse the official for fines, damages or defense costs (collectively, the “Onerous
Preemption Penalties”); and
WHEREAS, as a result of the Onerous Preemption Penalties, the Town
Commission and its members fear taking any steps that could even remotely be viewed
as a violation of the preemption, creating a chilling effect upon Town action and preventing
the Town Commission from responding to the petitions and requests of the Town’s
residents to do something to protect against the dangers of firearms; and

WHEREAS, the Town Commission and its members desire to consider various
reasonable measures related to firearms, including the restriction of guns in Town
facilities and parks, the placing of signs related to guns in Town facilities and parks, the
regulation of gun accessories (such as holsters or bump stocks), the creation of “gun free
zones” or “gun safe zones,” or other measures related to guns, but have refrained from
doing so because they could possibly be viewed as falling under the preemption and be
subjected to the Onerous Preemption Penalties; and
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WHEREAS, the Onerous Preemption Penalties strike at the core of the American
system of democratic representation: they suppress, in an insidious, Orwellian fashion,
the voice of the local electorate through intimidation of local elected officials; and
WHEREAS, the Onerous Preemption Penalties infringe on the free speech rights
of the Town Commission and its members, and interfere with their ability to perform their
official duties; and
WHEREAS, the Onerous Preemption Penalties infringe upon the legislative
immunity the members of the Town Commission enjoy under law when casting votes in
their official capacities; and
WHEREAS, the portion of the Onerous Preemption Penalties related to the
removal from office by the Governor conflicts with Article 4, Section 7 of the Florida
Constitution, by allowing the Governor to remove a municipal official who has not been
indicted for any crime, and violates due process; and
WHEREAS, on February 26, 2018, the Town of Weston passed Resolution 201830, authorizing and directing the Town Attorney to file a lawsuit seeking a declaration that
the provisions punishing elected officials set forth in Section 790.33, Florida Statutes, for
violating the preemption related to the regulation of firearms and ammunition are invalid
(“Lawsuit”), and invited other local governments to join the Lawsuit; and
WHEREAS, the Town desires to join the Lawsuit and invite other local
governments to join also; and
WHEREAS, the Town Commission believes it is in the best interest of the citizens
and residents of the Town of Surfside to file a lawsuit seeking a declaration that the
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Onerous Preemption Penalties are invalid and urging other local governments to join the
lawsuit as plaintiffs with the Town.
NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COMMISSION OF THE TOWN
OF SURFSIDE, FLORIDA AS FOLLOWS:
Section 1:

That the foregoing “WHEREAS” clauses are ratified and confirmed

as being true and correct and are made a specific part of this Resolution.
Section 2:

The Town Commission hereby authorizes and directs the Town

Attorney to file a lawsuit naming the Town and those any individual Members of the
Commission (in their official capacity) who choose to participate, as plaintiffs, seeking
declaratory and other appropriate relief to challenge the Onerous Preemption Penalties
contained in Section 790.33, Florida Statutes, based upon any appropriate legal theories,
including those set forth above.
Section 3 : The Town Attorney will charge the Town a flat fee of $10,000 to
represent the Town and the individual Members of the Commission (in their official
capacity) who choose to participate as plaintiffs, for the litigation and all appeals. If more
than 15 cities choose to have the Town Attorney’s law firm represent them, the flat fee
will be reduced by 1% for each Town over 15 up to a maximum reduction of 25% (which
would lower the fee to $7,500 if 40 or more cities have the Town Attorney’s law firm
represent them), and refund any amounts paid in excess of the flat fee. The Town also
acknowledges that the Firm will be representing other local governments and officials in
this lawsuit and waives any conflicts related to such representation.
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Section 4:

The Town Commission invites and urges other local governments

and elected officials to join the Town as plaintiffs in the lawsuit and to coordinate their
efforts with the Town.
Section 5:

The Town Clerk is directed to distribute this Resolution to all local

governments in Miami-Dade and Broward County.
Section 6:

That the appropriate Town Officials are hereby authorized to do all

things necessary and expedient to carry out the aims of this Resolution.
Section 7: That this Resolution shall take effect immediately upon adoption.
PASSED AND ADOPTED this 10th day of April, 2018.
Motion by: _______________________________________________________,
Second by: ________________________________________________________.

FINAL VOTE ON ADOPTION
Commissioner Barry Cohen
Commissioner Michael Karukin
Commissioner Tina Paul
Vice Mayor Daniel Gielchinsky
Mayor Daniel Dietch

____
____
____
____
____
______________________________
Daniel Dietch, Mayor

ATTEST:
_________________________________
Sandra Novoa, MMC, Town Clerk
APPROVED AS TO FORM AND
LEGAL SUFFICIENCY FOR THE TOWN OF SURFSIDE ONLY:
____________________________________
Weiss Serota Helfman Cole & Bierman, P.L.
Town Attorney
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EXHIBIT "B"

IN THE CIRCUIT COURT OF THE SECOND
JUDICIAL CIRCUIT IN AND FOR LEON
COUNTY, FLORIDA
CASE NO.
CITY OF WESTON, FLORIDA;
MAYOR DANIEL J. STERMER,
COMMISSIONER MARGARET BROWN,
and COMMISSIONER BYRON L. JAFFE,
each as elected officials of the City of Weston,
Florida;
CITY OF MIRAMAR, FLORIDA;
MAYOR WAYNE M. MESSAM,
COMMISSIONER YVETTE COLBOURNE,
COMMISSIONER WINSTON F. BARNES,
and COMMISSIONER DARLINE B. RIGGS,
each as elected officials of the City of Miramar,
Florida;
CITY OF POMPANO BEACH, FLORIDA;
and MAYOR LAMAR FISHER,
as an elected official of the City of Pompano
Beach, Florida;
VILLAGE OF PINECREST, FLORIDA;
MAYOR JOSEPH M. CORRADINO,
VICE-MAYOR CHERI BALL,
COUNCILMEMBER ANNA
HOCHKAMMER, COUNCILMEMBER
DOUG KRAFT, and COUNCILMEMBER
JAMES E. MCDONALD, each as elected
officials of the Village of Pinecrest, Florida;
CITY OF SOUTH MIAMI, FLORIDA;
CITY OF MIAMI GARDENS, FLORIDA;
MAYOR OLIVER G. GILBERT, III, VICEMAYOR ERHABOR IGHODARO, PH. D.,
COUNCILMEMBER LISA C. DAVIS,
COUNCILMEMBER RODNEY HARRIS,
COUNCILMEMBER LILLIE Q. ODOM,
COUNCILMEMBER FELICIA ROBINSON,
and COUNCILMEMBER DAVID
WILLIAMS, JR., each as elected officials of the
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City of Miami Gardens, Florida;
CITY OF MIAMI BEACH, FLORIDA;
MAYOR DANIEL GELBER,
COMMISSIONER MICKY STEINBERG,
COMMISSIONER MARK SAMUELIAN,
COMMISSIONER MICHAEL GÓNGORA,
COMMISSIONER KRISTEN GONZALEZ,
COMMISSIONER RICKY ARRIOLA, and
COMMISSIONER JOHN ALEMÁN
each as elected officials of the City of Miami
Beach, Florida;
CITY OF CORAL GABLES, FLORIDA; and
MAYOR RAUL VALDES-FAULI,
as an elected official of the City of Coral
Gables, Florida;
TOWN OF CUTLER BAY, FLORIDA;
MAYOR PEGGY R. BELL, and
COUNCILMEMBER ROGER CORIAT,
each as elected officials of the Town of Cutler
Bay, Florida; and
CITY OF LAUDERHILL, FLORIDA; and
MAYOR RICHARD J. KAPLAN, as an elected
official of the City of Lauderhill, Florida,
Plaintiffs,
vs.
THE HONORABLE RICHARD “RICK”
SCOTT, in his official capacity as Governor of
the State of Florida, and in his official capacity
as head of the Department of Revenue;
THE HONORABLE PAMELA JO BONDI, in
her official capacity as Attorney General of the
State of Florida;
THE HONORABLE ADAM H. PUTNAM,
in his official capacity as Commissioner,
Florida Department of Agriculture and
Consumer Services;
THE HONORABLE RICK SWEARINGEN,
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in his official capacity as Commissioner,
Florida Department of Law Enforcement;
THE HONORABLE SHERRILL F. NORMAN,
in her official capacity as Auditor General of
the State of Florida; and
THE HONORABLE JIMMY PATRONIS, in
his official capacity as Chief Financial Officer
of the State of Florida,
Defendants.

COMPLAINT FOR DECLARATORY RELIEF
Plaintiffs bring this action against Defendants for declaratory relief, and state as follows:
Overview
1.

This is an action by numerous Florida municipalities and elected officials

challenging the onerous, unconstitutional, and unprecedented penalties contained in section
790.33, Florida Statutes. The penalties are imposed whenever a municipality or its officials are
found to have violated or impinged upon the State Legislature’s purportedly exclusive
occupation of the field of regulation of firearms and ammunition.
2.

Normally, the enactment of a law in violation of express preemption will, at most,

result in a declaration that the law is null and void. The penalty provisions of section 790.33 go
much further, threatening an official who violates section 790.33(1) with removal from office
with no hearing and a civil fine of up to $5,000 that must be paid personally by the official.
Additionally, public funds may not be used to defend the official. Further, the violation of
section 790.33(1) can lead to unlimited lawsuits by any persons or organizations that claim to be
“adversely affected” by the law, exposing the municipality to substantial damages and attorneys’
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fees. Finally, section 790.33(3)(b) specifically precludes the municipality from claiming good
faith or reliance upon advice of counsel as a defense.
3.

These onerous penalties are vindictive and expressly intended to be punitive in

nature. See § 790.33(2), Fla. Stat. As a result, the penalties deter and chill officials from taking
any actions in the area of firearms and ammunition, even in those areas where such actions are
(or may be) allowed. See, e.g., § 790.33(4), Fla. Stat.
4.

The penalties are improper and must be declared null and void because they: (1)

violate constitutional limitations on gubernatorial authority with respect to municipal officers;
(2) conflict with the constitutional right of elected officials to legislative immunity in connection
with their performance of legislative activities; (3) conflict with the constitutional right of
municipalities to be immune from suit for discretionary functions; (4) are overbroad, in violation
of local officials’ free speech rights; (5) are unconstitutionally vague; (6) are irrational, arbitrary,
and capricious; and (7) violate the right to petition and instruct local elected officials.
Jurisdiction and Venue
5.

This is an action for declaratory relief, pursuant to Chapter 86, Florida Statutes,

seeking to declare that the penalty provisions contained in section 790.33(3), Florida Statutes, are
unconstitutional and invalid. The Court has jurisdiction to grant declaratory relief. See §§
86.011, 86.021, 86.101, Fla. Stat.; Martinez v. Scanlan, 582 So. 2d 1167, 1170 (Fla. 1991).
6.

Venue is proper in Leon County because the Defendants are all located in, or have

their principal headquarters in, Leon County, Florida.
7.

All conditions precedent to the institution of this lawsuit have been, or will be,

satisfied or waived.
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The Parties
8.

The Plaintiffs are all incorporated municipalities existing under the laws of the

State of Florida (the “Municipal Plaintiffs”) and elected officials in those municipalities (the
“Elected Official Plaintiffs”) (together, the “Plaintiffs”). The Plaintiffs consist of:
a. The Weston Plaintiffs. The CITY OF WESTON (“Weston”) is a municipality
existing under the laws of the State of Florida, and is located in Broward County,
Florida.

DANIEL J. STERMER is the duly elected Mayor of Weston.

COMMISSIONERS MARGARET BROWN and BYRON L. JAFFE are duly
elected Commissioners of Weston.
b. The Miramar Plaintiffs. The CITY OF MIRAMAR (“Miramar’) is a municipality
existing under the laws of the State of Florida, and is located in Broward County,
Florida.

WAYNE M. MESSAM is the duly elected Mayor of Miramar.

COMMISSIONERS YVETTE COLBOURNE, WINSTON F. BARNES and
DARLINE B. RIGGS are duly elected Commissioners of Miramar.
c. The Pompano Beach Plaintiffs. The CITY OF POMPANO BEACH (“Pompano
Beach”) is a municipality existing under the laws of the State of Florida, and is
located in Broward County, Florida. LAMAR FISHER is the duly elected Mayor
of Pompano Beach.
d. The Pinecrest Plaintiffs.

The VILLAGE OF PINECREST (“Pinecrest”) is a

municipality existing under the laws of the State of Florida, and is located in
Miami-Dade County, Florida. JOSEPH M. CORRADINO is the duly elected
Mayor of Pinecrest. CHERI BALL is the duly elected Vice-Mayor of Pinecrest.
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COUNCILMEMBERS ANNA HOCHKAMMER, DOUG KRAFT, and JAMES
E. MCDONALD are duly elected Councilmembers of Pinecrest.
e. The South Miami Plaintiff. The CITY OF SOUTH MIAMI (“South Miami”) is a
municipality existing under the laws of the State of Florida, and is located in
Miami-Dade County, Florida.
f. The Miami Gardens Plaintiffs.

The CITY OF MIAMI GARDENS (“Miami

Gardens”) is a municipality existing under the laws of the State of Florida, and is
located in Miami-Dade County, Florida. OLIVER G. GILBERT, III, is the duly
elected Mayor of Miami Gardens. ERHABOR IGHODARO, PH. is the duly
elected Vice-Mayor of Miami Gardens. COUNCILMEMBERS LISA C. DAVIS,
RODNEY HARRIS, LILLIE Q. ODOM, FELICIA ROBINSON and DAVID
WILLIAMS, JR are duly elected Councilmembers of Miami Gardens.
g. The Miami Beach Plaintiffs. The CITY OF MIAMI BEACH (“Miami Beach”) is
a municipality existing under the laws of the State of Florida, and is located in
Miami-Dade County, Florida. DANIEL GELBER is the duly elected Mayor of
Miami

Beach.

COMMISSIONERS

MICKY

STEINBERG,

MARK SAMUELIAN, MICHAEL GÓNGORA, KRISTEN GONZALEZ,
RICKY ARRIOLA, and JOHN ALEMÁN are duly elected Commissioners of
Miami Beach.
h. The Coral Gables Plaintiffs. The CITY OF CORAL GABLES (“Coral Gables”)
is a municipality existing under the laws of the State of Florida and is located in
Miami-Dade County, Florida.
Mayor of Coral Gables.
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RAUL VALDES-FAULI is the duly elected

i. The Cutler Bay Plaintiffs. The TOWN OF CUTLER BAY (“Cutler Bay”) is a
municipality existing under the laws of the State of Florida and is located in
Miami-Dade County, Florida. PEGGY R. BELL is the duly elected Mayor of
Cutler Bay. COUNCILMEMBER ROGER CORIAT is a duly elected
Councilmember of Cutler Bay.
j. The Lauderhill Plaintiffs.

The CITY OF LAUDERHILL (“Lauderhill”) is a

municipality existing under the laws of the State of Florida and is located in
Broward County, Florida. MAYOR RICHARD J. KAPLAN is the duly elected
Mayor of Lauderhill.
9.

Each of the Elected Official Plaintiffs performs legislative functions as part of his

or her responsibilities as an elected representative, including, but not limited to, participating in
public deliberations and voting on the adoption of ordinances and resolutions relating to the
health, safety, and general welfare of the citizens of his or her respective municipality. Nearly
all of the Elected Official Plaintiffs receive a salary from his or her respective municipality in
compensation for his or her performance and services. Each Elected Official Plaintiff has taken
an oath to uphold the Florida Constitution.
10.

Each of the Municipal Plaintiffs is a municipality established pursuant to Article

VIII, Section 2(a) of the Florida Constitution and is authorized to exercise home rule powers
pursuant to Article VIII, Section 2(b) of the Florida Constitution.
11.

The governing body for each of the Municipal Plaintiffs has affirmatively passed,

by majority vote, resolutions indicating that the Municipal Plaintiffs would consider firearmsrelated measures if not for the preemption statute and its penalties, and each of the Elected
Official Plaintiffs voted for those resolutions.
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12.

THE HONORABLE RICHARD “RICK” SCOTT (“Scott”) is the Governor of the

State of Florida and is sued in his official capacity. Scott is a proper defendant in this action
because the Governor is expressly designated as the official to enforce section 790.33(3)(e),
Florida Statutes, regarding the removal from office of an official for violation of section
790.33(1), Florida Statutes.

The Governor is also expressly designated in the Florida

Constitution as the person who can initiate judicial proceedings against any county or municipal
officer to enforce compliance with any duty or to restrain any unauthorized act, including any
alleged violations of section 790.33(1), Florida Statutes. See Art. 4, § 1(b), Fla. Const. The
Governor’s antagonistic position is further established by the fact that he signed into law the
legislation that is now section 790.33, Florida Statutes, and challenged herein.
13.

THE HONORABLE PAMELA JO BONDI (“Bondi”) is the Attorney General of

the State Florida and is sued in her official capacity. Bondi is a proper defendant in this action
because the Attorney General is the chief law enforcement officer of the State and is expressly
designated to enforce a portion of Chapter 790, to which the preemption and penalties in section
790.33 apply. Specifically, the Attorney General is designated to enforce the provisions that
prohibit the registries and listing of gun owners, § 790.335(5)(c), Fla. Stat., and the provisions
that relate to the right to bear arms in motor vehicles, § 790.251(6), Fla. Stat. The Attorney
General also has the general right and authority to defend the constitutionality of state laws and,
in fact, has intervened in at least one prior legal proceeding seeking to defend the validity of the
preemption penalties found in section 790.33.
14.

THE HONORABLE ADAM H. PUTNAM (“Putnam”) is the Commissioner of

the Florida Department of Agriculture and Consumer Services (“FDOACS”) and is sued in his
official capacity.
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Putnam is a proper defendant in this action because FDOACS is expressly

designated to enforce and administer a portion of Chapter 790, to which the preemption and
penalties in section 790.33 apply. Specifically, FDOACS is designated to enforce and administer
the concealed weapons license regulations and program pursuant to section 790.06, Florida
Statutes.
15.

THE HONORABLE RICK SWEARINGEN (“Swearingen”) is the Commissioner

of the Florida Department of Law Enforcement (“FDLE”) and is sued in his official capacity.
Swearingen is a proper defendant in this action because FDLE is expressly designated to enforce
and administer a portion of Chapter 790 for which the preemption and penalties in section 790.33
apply. Specifically, FDLE is designated to enforce and administer the provisions related to the
sale of firearms pursuant to section 790.65(1)(a), Florida Statutes.
16.

THE HONORABLE SHERRILL F. NORMAN (“Norman”) is the Auditor

General of the State of Florida and is sued in her official capacity. Norman is a proper defendant
in this action because, through her audit and review functions under section 11.45, Florida
Statutes, the Auditor General is the official responsible for ensuring that municipalities do not
use public funds for improper purposes. Thus, the Auditor General would be the responsible
official to enforce the provision in section 790.33(3)(d), Florida Statutes, that prohibits the use of
public funds to defend against or reimburse expenses incurred in defending an alleged violation
of section 790.33(1), Florida Statutes.
17.

THE HONORABLE JIMMY PATRONIS (“Patronis”) is the Chief Financial

Officer (“CFO”) of the State of Florida and is sued in his official capacity. Patronis is a proper
defendant in this action because the CFO is the official responsible for depositing and accounting
for the fines issued and collected pursuant to section 790.33(3)(c), Florida Statutes.
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18.

Defendants Scott, Bondi, Putnam, and Patronis, collectively, also constitute the

head of the Florida Department of Revenue and are being sued in that official capacity as well.
The Florida Department of Revenue is the official State agency responsible for receiving the
fines issued and collected pursuant to section 790.33(3)(c), Florida Statutes.
19.

Defendants Scott, Bondi, Putnam, Swearingen, Norman, and Patronis each have

an actual, cognizable interest in this action for, among other things, the reasons stated above.
BACKGROUND
Home Rule Powers And Preemption Generally
20.

Prior to 1968, Florida operated under “Dillon’s Rule,” which provided that

municipalities only had those powers that were expressly given to them by the State.
21.

This changed with the approval by the voters of the 1968 Florida Constitution,

which gave broad home rule powers to municipalities in Article VIII, Section 2(b):
Municipalities shall have governmental, corporate and proprietary
powers to enable them to conduct municipal government, perform
municipal functions and render municipal services, and may
exercise any power for municipal purposes except as otherwise
provided by law.
22.

Consistent with the new home rule powers given to municipalities by Florida’s

electors, the Florida Legislature adopted the Home Rule Powers Act, which provided that “[t]he
legislative body of each municipality has the power to enact legislation concerning any subject
matter upon which the state Legislature may act, except . . . any subject expressly preempted to
state or county government by the constitution or by general law.” § 166.021(3), Fla. Stat.
23.

The Plaintiffs do not dispute in this action the power of the State, generally, to

preempt certain subject matters from regulation by municipalities.

In fact, the State has

preempted several subject areas, including, inter alia, signs for gas stations and franchises, the
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activities and operations of pest control services, the operation of the state lottery, the use of
electronic communication devices in motor vehicles, inter-district transfers of groundwater,
mobile home lot rents, minimum wage, short-term rentals, plastic bags, and managed honeybee
colonies. However, other than in connection with the firearm preemption that is the subject of
this action, the State has never created legislation that would impose penalties on local officials
and local governments for the violation of a preemption statute. In every other circumstance, the
only consequence of a determination that local action violates express preemption would be a
finding that such local action is null and void.
The Firearm Preemption
24.

In 1987, the Legislature enacted the Joe Carlucci Uniform Firearms Act, which is

codified in section 790.33, Florida Statutes. The statute was amended to its current version in
2011.
25.

The general preemption of regulations of firearms and ammunition is set forth in

section 790.33(1), Florida Statutes, and will be referred to hereafter as the “Firearm Preemption”:
PREEMPTION.—Except as expressly provided by the State
Constitution or general law, the Legislature hereby declares that it
is occupying the whole field of regulation of firearms and
ammunition, including the purchase, sale, transfer, taxation,
manufacture, ownership, possession, storage, and transportation
thereof, to the exclusion of all existing and future county, city,
town, or municipal ordinances or any administrative regulations or
rules adopted by local or state government relating thereto. Any
such existing ordinances, rules, or regulations are hereby declared
null and void.
26.

Notwithstanding the broad language of the Firearm Preemption, the Municipal

Plaintiffs retain some authority to regulate and operate in the area of firearms and ammunition, as
well as in areas unrelated to firearm regulation that may affect the use and possession of
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firearms. Not only does this Firearm Preemption language not apply to regulations that are
related to, but not necessarily encapsulated within, the field of firearms and ammunition itself,
section 790.33 expressly incorporates exceptions to the Firearm Preemption. For example,
section 790.33(1) does not prohibit: zoning ordinances that encompass firearms businesses; law
enforcement agencies from enacting or enforcing regulations pertaining to firearms, ammunition,
or firearm accessories issued to or used by peace officers in the course of their official duties; or
any entity from regulating or prohibiting the carrying of firearms and ammunition by an
employee of the entity during and in the course of the employee’s official duties. § 790.33(4)(a)–
(c), Fla. Stat. Additionally, there is a provision requiring local jurisdictions to enforce state
firearm laws. § 790.33(2)(a), Fla. Stat.
27.

Although the Municipal Plaintiffs and the Elected Official Plaintiffs are allowed

(and in one case required) to act in the area of firearms and ammunition, the permissible actions
are vague and ambiguous.

For example, while the Firearm Preemption applies only to

“ordinances and regulations,” section 790.33(3)(a) also refers to “administrative rule[s],” and
section 790.33(3)(f) suggests it may apply to any “measure, directive, rule, enactment, order or
policy promulgated.” Additionally, although the Firearm Preemption applies only to “firearms
and ammunition,” another section also mentions, but does not define, firearm “components.” §
790.33(2)(a), Fla. Stat. Indeed, many of the terms in section 790.33 are not defined, leading to
further uncertainty.
28.

As a result of the conflicting and undefined terms, as well as the lack of clarity in

section 790.33, municipal attorneys are unable to give assurances to municipalities and elected
officials that any particular desired act relating to or impacting firearms is free of risk of being
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found to be preempted, even acts that the attorney’s legal analysis would suggest are likely not
preempted.
The Onerous Consequences For Impinging Upon Or Violating the Firearm Preemption
29.

Normally, ambiguity in a preemption statute would not prevent a municipality or

its elected officials from acting in accordance with the wishes of their constituents. They would,
instead, in good faith and upon reliance of advice of counsel, engage in reasonable regulation
despite the lack of certainty, knowing that the consequence of a legal determination of
preemption would be limited to a finding that the regulation is null and void.
30.

However, in 2011, penalties were specifically added to section 790.33 that apply

to both individual elected officials and local governments. The Legislature’s stated intent in
imposing these penalties was to chill and deter local governments from taking any action at all
that might affect firearms, even when such action might not be preempted. Section 790.33(2)(b)
states:
It is further the intent of this section to deter and prevent the
violation of this section and the violation of rights protected under
the constitution and laws of this state related to firearms,
ammunition, or components thereof, by the abuse of official
authority that occurs when enactments are passed in violation of
state law or under color of local or state authority.
31.

In order to ensure that there would be no “abuse of official authority,” onerous

(and unprecedented) consequences were enacted for the violation or impingement of the Firearm
Preemption (collectively, the “Onerous Preemption Penalties”), which also requires members of
the judicial branch of government to inquire into the hearts and minds of members of the
legislative branch to determine whether the alleged violation was “knowing and willful”:
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a. Potential removal from office. Section 790.33(3)(e) provides that “[a] knowing
and willful violation of any provision of this section by a person acting in an
official capacity for any entity enacting or causing to be enforced a local
ordinance or administrative rule or regulation prohibited under paragraph (a) or
otherwise under color of law shall be cause for termination of employment or
contract or removal from office by the Governor.”
b. Potential civil fine. Section 790.33(3)(c) provides that “[i]f the court determines
that a violation was knowing and willful, the court shall assess a civil fine of up to
$5,000 against the elected or appointed local government official or officials or
administrative agency head under whose jurisdiction the violation occurred.”
c. Prohibition on use of public funds for legal defense. Section 790.33(3)(d)
provides that “[e]xcept as required by applicable law, public funds may not be
used to defend or reimburse the unlawful conduct of any person found to have
knowingly and willfully violated this section.”
d. Potential civil liability for damages up to $100,000 and attorneys’ fees. Section
790.33(3)(f) provides that “[a] person or an organization whose membership is
adversely affected by any ordinance, regulation, measure, directive, rule,
enactment, order, or policy promulgated or caused to be enforced in violation of
this section may file suit against any county, agency, municipality, district, or
other entity in any court of this state having jurisdiction over any defendant to the
suit for declaratory and injunctive relief and for actual damages, as limited herein,
caused by the violation.” It further provides that “[a] court shall award the
prevailing plaintiff in any such suit: 1. Reasonable attorney’s fees and costs in
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accordance with the laws of this state, including a contingency fee multiplier, as
authorized by law; and 2. The actual damages incurred, but not more than
$100,000.” In addition, pursuant to section 790.33(3)(b), “[i]t is no defense that
in enacting the ordinance, regulation, or rule the local government was acting in
good faith or upon advice of counsel.” Thus, even a good faith, unintentional
violation of the preemption statute, done upon advice of counsel, could still result
in an unlimited number of lawsuits against a Plaintiff Municipality for damages
and attorneys’ fees.
The Desire, But Inability, Of Plaintiffs To Act In The Area Of Firearms
32.

Over the past several years, there have been an unprecedented number of mass

shootings in American communities, including at Marjory Stoneman Douglas High School in
Parkland, Florida, on February 14, 2018. As a result, many students throughout the country, as
well as many adults, have petitioned and instructed their elected officials, including the Elected
Official Plaintiffs, to take some action regarding firearms and ammunition to increase public safety.
33.

Consistent with their constitutional authority, the Elected Official Plaintiffs and

Municipal Plaintiffs desire to take reasonable, constitutional actions relating to firearms and have
considered a panoply of possible measures, including, but not limited to, the restricting of guns in
municipal-owned facilities and parks, the placing of signs relating to guns in municipal-owned
facilities and parks, the regulation of gun accessories (such as holsters or high capacity
magazines), or the creation of “gun free zones” or “gun safe zones.” These and other possible
measures have been discussed by the Plaintiffs, but the attorneys for the Plaintiffs have warned
them about the risk of the Onerous Preemption Penalties, even as to measures that are likely not
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preempted by the Firearm Preemption, but could nonetheless result in costly litigation, the cost
of which would be largely borne by the elected officials personally.
34.

The Plaintiffs have also been threatened with the Onerous Preemption Penalties to

the extent they seek to enact, promulgate, or enforce any regulation relating to firearms or
ammunition. Most recently, a gun rights organization, which has sued a number of local
governments under section 790.33 in the past, threatened litigation when the Coral Gables
Plaintiffs considered enacting certain firearm-related measures and took a preliminary vote in
February 2018 in favor of passing one such a measure. Through an email from its general
counsel to the Coral Gables City Attorney, the entity reminded the City Attorney about a recent
lawsuit in which it had sued a different South Florida city (and several of the city’s employees)
over a zoning measure that related to firearms. Additionally, a member of the public told the
Coral Gables Plaintiffs that he and that same gun rights organization “will in fact sue” if the city
so much as passed the proposed gun-related measures on first reading, and he also told the Coral
Gables Mayor that he will “urge Governor Scott to remove you from office and fine you
individually as permitted under Florida statutes.”
35.

Because of the actual and imminent threat of the imposition of the Onerous

Preemption Penalties, the Elected Official Plaintiffs and Municipal Plaintiffs are uncertain as to
their rights and responsibilities and fear taking any action that could even remotely be viewed as
a violation of the Firearm Preemption.
36.

Accordingly, the Plaintiffs have suspended or refrained from consideration of

reasonable firearms measures that express the political views of the Municipal Plaintiffs and
their citizens, and which may be appropriate for the specific circumstances of that municipality
(as opposed to the “one size fits all” approach of the State), thus making the constitutionality of
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the penalties an issue that is capable of repetition, yet evading review. In short, the Onerous
Preemption Penalties have created the intended chilling effect upon taking any action and
preventing the Plaintiffs from responding to the petitions and requests of their constituents
relating to firearms.
Expedited Consideration
37.

Section 86.111, Florida Statutes, provides for expedited consideration of actions

for declaratory relief, and the Municipal Plaintiffs and the Elected Official Plaintiffs hereby
request such consideration.
COUNT I
VIOLATION OF CONSTITUTIONAL LIMITATIONS ON GUBERNATORIAL
AUTHORITY WITH RESPECT TO MUNICIPAL OFFICERS
(Elected Official Plaintiffs Against Defendant Scott)
38.

The Elected Official Plaintiffs reallege and incorporate by reference the

allegations contained in paragraphs 1 through 37 inclusive, as if fully set forth herein.
39.

This count is an action for declaratory judgment, pursuant to section 86.011, et.

seq., Florida Statutes, seeking a declaration from the Court that the removal penalty provided for
in section 790.33(3)(e), Florida Statutes, violates the constitutional limitations on the Governor’s
authority to remove municipal elected officials from office.
40.

The authority of the Governor vis-à-vis duly elected municipal officials is

circumscribed by the Florida Constitution, and the Legislature lacks the authority to expand the
Governor’s authority through section 790.33(3)(e), which purports to allow the Governor to
remove from office “any person acting in an official capacity for any entity enacting or causing
to be enforced a local ordinance or administrative rule or regulation prohibited under paragraph
(a),” if that official violated the Firearm Preemption in a “knowing and willful” manner.
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41.

Article IV, Section 7(c) of the Florida Constitution provides that “[b]y order of

the governor, any elected municipal officer indicted for crime may be suspended from office
until acquitted and the office filled by appointment for the period of suspension, not to extend
beyond the term, unless these powers are vested elsewhere by law or the municipal charter.”
(emphasis added).
42.

There is, however, no constitutional authority for the Governor to remove from

office any municipal elected official simply because that individual knowingly and willfully
violated the Firearm Preemption.

Even a knowing and willful violation of the Firearm

Preemption is not tantamount to an indictment for committing a crime.

Moreover, the

constitutional authority conferred by Article IV, Section 7(c) merely provides for the suspension
of the indicted municipal official, not his or her automatic and permanent removal.
43.

In fact, the Governor’s authority to remove a county official pursuant to section

790.33(3)(e), Florida Statutes, has already been stricken as unconstitutional because the
purported statutory authority exceeded the Governor’s constitutional authority to suspend county
officials pursuant to Article IV, Section 7 of the Florida Constitution. Marcus v. Scott, 2014 WL
3797314 (Fla. 2d Jud. Cir. June 2, 2014).
44.

The court’s reasoning in Marcus is instructive here:

This Court further finds that [section 790.33] may not constitutionally authorize
the Governor to remove Plaintiffs from office in the event that they are found to
have committed a knowing and willful violation of the State’s preemption of
firearms regulation. Article IV, section 7, Florida Constitution, authorizes the
Governor only to suspend county commissioners and recommend their removal
by the Florida Senate; the Legislature has no power to expand the Governor’s
suspension power into a removal power. See In re Advisory Opinion of Governor
Civil Rights, 306 So. 2d 520, 523 (Fla. 1975) (holding that a constitutional
prescription of the manner in which an action should be taken is a prohibition
against a different manner of taking the action); Bruner v. State Commission on
Ethics, 384 So. 2d 1339, 1340-41 (Fla. 1st DCA 1980) (holding that the Florida
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Legislature may not vary from the constitutional allocation of power in the
gubernatorial suspension of public officials). In re Advisory Opinion of Governor
Civil Rights, at p. 523 stated: “The principle is well established that, where the
Constitution expressly provides the manner of doing a thing, it impliedly forbids
its being done in a substantially different manner. Even though the Constitution
does not in terms prohibit the doing of a thing in another manner, the fact that it
has prescribed the manner in which the thing shall be done is itself a prohibition
against a different manner of doing it.” (citations omitted) “Therefore, when the
Constitution prescribes the manner of doing an act, the manner prescribed is
exclusive, and it is beyond the power of the Legislature to enact a statute that
would defeat the purpose of the constitutional provision.” (Emphasis Supplied).
45.

As such, the Court should declare that section 790.33(3)(e), as applied to the

Elected Official Plaintiffs, is invalid and unconstitutional.
46.

All elements necessary to support a cause of action for declaratory relief are

present:
a. There is a bona fide, actual, present need for a declaration that section
790.33(3)(e), Florida Statutes, is invalid and unconstitutional.
b. The declaration sought deals with a present controversy as to an ascertainable set
of facts.
c. Constitutionally provided rights and privileges of the Plaintiffs are dependent
upon the law applicable to the facts.
d. The Plaintiffs and the Defendants have an actual, present, adverse, and
antagonistic interest in the subject matter of this Complaint.
e. The antagonistic and adverse interests are all before this Court.
f. The relief sought is not merely the giving of legal advice or providing the answer
to a question propounded from curiosity, but stems from an actual controversy.
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Prayer for Relief
WHEREFORE, the Elected Official Plaintiffs respectfully request that judgment be
entered in their favor:
A. Declaring that section 790.33(3)(e), Florida Statutes, is unconstitutional; and
B. Granting such other relief as this Court deems just and proper.
COUNT II
VIOLATION OF LEGISLATIVE IMMUNITY AND SEPARATION OF POWERS
(Elected Official Plaintiffs Against All Defendants)
47.

The Elected Official Plaintiffs reallege and incorporate by reference the

allegations contained in paragraphs 1 through 37 inclusive, as if fully set forth herein.
48.

This count is an action for declaratory judgment, pursuant to section 86.011, et.

seq., Florida Statutes, seeking a declaration from the Court that the Onerous Preemption
Penalties applicable to the Elected Official Plaintiffs, as provided for in sections 790.33(3)(a),
(c), (d), and (e), Florida Statutes, violate the Elected Official Plaintiffs’ well-settled right to
legislative immunity in the enactment of legislation.
49.

Among the Onerous Preemption Penalties are two punitive provisions that

specifically target individual elected officials for actions taken in their purely legislative
capacities: (1) the possibility of a $5,000 fine; and (2) removal from office by the Governor upon
a finding that the elected official violated the Firearm Preemption in a “knowing and willful”
manner.
50.

Additionally, section 790.33(d) precludes the expenditure of any public funds to

defend the elected official or reimburse the elected official if that official’s conduct is found to

Page 121

be “knowing and willful,” thereby requiring the elected official to use personal funds to pay
attorneys for his or her defense.
51.

The “knowing and willful” components of section 790.33(3) necessarily require

an inquiry into the motives and intent of the elected official in voting as he or she did, in order to
potentially punish that local legislator for such a vote.
52.

Such an inquiry is an invasion of the legislative immunity afforded to elected

officials when acting within the sphere of legitimate legislative activity.
53.

The concept of legislative immunity is a fundamental component of American

democracy. As the United States Supreme Court has observed:
The principle that legislators are absolutely immune from liability for their
legislative activities has long been recognized in Anglo–American law. This
privilege has taproots in the Parliamentary struggles of the Sixteenth and
Seventeenth Centuries and was taken as a matter of course by those who severed
the Colonies from the Crown and founded our Nation.
*

*

*

Because the common law accorded local legislators the same absolute immunity it
accorded legislators at other levels of government, and because the rationales for
such immunity are fully applicable to local legislators, we now hold that local
legislators are likewise absolutely immune from suit … for their legislative
activities.
Bogan v. Scott-Harris, 523 U.S. 44 (1998) (internal quotation marks and citations omitted). As
the Bogan Court further explained, “Absolute immunity for local legislators … finds support not
only in history, but also in reason.… ‘[A]ny restriction on a legislator’s freedom undermines the
“public good” by interfering with the rights of the people to representation in the democratic
process.’” Id. at 52 (quoting Spallone v. United States, 493 U.S. 265, 279 (1990)).
54.

“Furthermore, the time and energy required to defend against a lawsuit are of

particular concern at the local level, where the part-time citizen-legislator remains commonplace.
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. . . And the threat of liability may significantly deter service in local government, where prestige
and pecuniary rewards may pale in comparison to the threat of civil liability.” Id. (citing Tenney
v. Brandhove, 341 U.S. 367, 377 (1951), and Harlow v. Fitzgerald, 457 U.S. 800, 816 (1982)).
55.

“Absolute legislative immunity attaches to all actions taken ‘in the sphere of

legitimate legislative activity.’” Id. at 54 (citing Tenney, supra, at 376). Any inquiry into the
motivations or intent of local legislators, therefore, is prohibited. Id. at 55 (“Furthermore, it
simply is ‘not consonant with our scheme of government for a court to inquire into the motives
of legislators.’” (quoting Tenney, 341 U.S. at 377)). The threat of proceedings against the Elected
Official Plaintiffs, whether for monetary or injunctive relief, “creates a distraction and forces
[legislators] to divert their time, energy, and attention from their legislative tasks to defend the
litigation.” Supreme Court of Va. V. Consumers Union of U.S., Inc., 445 U.S. 719, 733 (1980)
(quoting Eastland v. United States Servicemen’s Fund, 421 U.S. 491, 503 (1975)).
56.

The Florida Supreme Court has echoed the importance of legislative immunity in

its own jurisprudence. In McNayr v. Kelly, 184 So. 2d 428 (Fla. 1966), the Florida Supreme
Court, citing federal precedents, first expressly acknowledged the absolute privilege from
liability that elected officials enjoy for conduct in their official capacities, and stressed its critical
role:
The justification for [the immunity] is that it is impossible to know whether the
claim is well founded until the case has been tried, and that to submit all officials,
the innocent as well as the guilty, to the burden of a trial and to the inevitable
danger of its outcome would dampen the ardor of all but the most resolute, or the
most irresponsible, in the unflinching discharge of their duties.
*

*

*

In this instance it has been thought in the end better to leave unredressed the
wrongs done by dishonest officers than to subject those who try to do their duty to
the constant dread of retaliation.
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Id. at 431 n. 12. Since McNayr, other Florida courts, citing McNayr and U.S. Supreme Court
precedents like Tenney, have reaffirmed the application of legislative immunity to local
legislators and concluded that the scope of the immunity must be broadly construed. See, e.g.,
Prins v. Farley, 208 So. 3d 1215 (Fla. 1st DCA 2017); City of Pompano Beach v. Swerdlow
Lightspeed Mgmt. Co., LLC, 942 So. 2d 455 (Fla. 4th DCA 2006); P.C.B. P’ship v. City of
Largo, 549 So. 2d 738 (Fla. 2d DCA 1989).
57.

Florida courts have also concluded that legislative immunity has independent

roots in the Florida Constitution’s separation of powers doctrine.

See Florida House of

Representatives v. Expedia, Inc., 85 So. 3d 517, 524 (Fla. 1st DCA 2012) (recognizing that
legislative privilege, which derives from legislative immunity, “exists by virtue of the separation
of powers provision of the Florida Constitution”); see also Wallace v. Dean, 3 So. 3d 1035, 1045
(Fla. 2009) (“[W]e take this occasion to reaffirm that, in Florida, governmental immunity derives
entirely from the doctrine of separation of powers, not from . . . any statutory basis.” (citations
and quotations marks omitted)). Florida’s separation of powers doctrine is set forth in Article II,
section 3 of the Florida Constitution: “The powers of the state government shall be divided into
legislative, executive and judicial branches. No person belonging to one branch shall exercise
any powers appertaining to either of the other branches unless expressly provided herein.” The
doctrine in Florida has been applied to maintain a strict separation of powers. Bush v. Schiavo,
885 So. 2d 321, 329 (Fla. 2004).
58.

The First District explained:

The importance of this provision cannot be overstated. Our supreme court
described the separation of powers as “the cornerstone of American democracy.”
… The power vested in the legislature under the Florida Constitution would be
severely compromised if legislators were required to appear in court to explain
why they voted a particular way or to describe their process of gathering

Page 124

information on a bill. Our state government could not maintain the proper
“separation” required by Article II, section 3 if the judicial branch could compel
an inquiry into these aspects of the legislative process.
Expedia, 85 So. 3d at 525.
59.

The Onerous Preemption Penalties, as applied to the Elected Official Plaintiffs,

breach the strict separation of powers doctrine by specifically authorizing the judiciary to inquire
into the motivations and intent of local legislators to determine whether they knowingly and
willfully violated the Firearm Preemption. This is precluded by binding precedent and threatens
“the cornerstone of American democracy.”
60.

The Legislature was well aware that its enactment of the Onerous Preemption

Penalties targeting local elected officials would potentially eviscerate legislative immunity and
undermine the principles of democratic representation. See Staff Final Bill Analysis, Bill #:
CS/CS/CS/HB 45 (“Bill Analysis”). The Bill Analysis expressly states:
The general rule under the common law is that legislators enjoy absolute
immunity from liability for performance of legislative acts. Absolute immunity
for legislators has historically been recognized as a “venerable tradition” which
has withstood the development of the law since pre-colonial days. Courts have
upheld absolute immunity for legislators at all levels of law-making, including
federal, state, and local government levels. The courts’ reasoning behind such
holdings is that when legislators hold legislative powers, they use them for the
public good, and are exempt from liability for mistaken use of their legislative
powers. Furthermore, courts fear that allowing personal liability could distort
legislative discretion, undermine the public good by interfering with the rights of
the people to representation, tax the time and energy of frequently part-time
citizen-legislators, and deter service in local government.
Id. at 4 (footnotes omitted). The Bill Analysis further recognized that notwithstanding legislative
immunity, citizens retain the legal remedy of challenging preempted ordinances and obtaining
declaratory and injunctive relief to prevent enforcement of preempted local laws. Id.
61.

And yet, despite the Bill Analysis’ recognition of the critical significance of

legislative immunity, the Legislature imposed the Onerous Preemption Penalties on individual
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elected officials, based entirely on an inquiry into the elected officials’ motivation in enacting
local legislation.
62.

The Bill Analysis’ only basis for attempting to penalize the Elected Official

Plaintiffs despite an immunity that the Bill Analysis recognizes as “a ‘venerable tradition,’ which
has withstood the development of the law since pre-colonial days,” is that “[a]rguably, an
express and clear preemption would remove discretion from local government officials seeking
to engage in lawmaking in the preempted field.” Bill Analysis at 4. The reasoning underlying
this approach is that the Legislature’s preemption would make the enactment of local legislation
and the voting of elected officials into “ministerial” acts. Id.
63.

The adoption of ordinances and resolutions are not, however, ministerial acts.

Lawmaking, such as the adoption of ordinances and resolutions, requires the exercise of
discretion in balancing the costs of the proposed legislation against the legislation’s relative
benefits. “Voting for an ordinance” is “quintessentially legislative” conduct. Bogan, supra, at
55.
64.

Furthermore, the question of whether a particular legislative act runs afoul of the

Firearm Preemption can be determined only after review by a court, considering the express
language of the preemption itself and any other general laws relating to gun regulation.
65.

Given the variety of statutory and constitutional provisions affecting local

firearms and ammunition regulation, the sphere of legitimate local activity in this field is not
clearly defined. Rather, the development of some policies in the field of regulation of firearms
and ammunition is clearly within the province of local governments, who serve closest to the
people who are actually affected by gun violence. If states are the laboratories of our democracy,
municipalities are the scientists. Local governments are where democracy flourishes in its truest
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and most accessible sense. As issues relating to gun activity develop and evolve in particular
jurisdictions, the Elected Official Plaintiffs can, should, and desire to react accordingly and in
the best interest of the local community.
66.

The electoral process, which allows for removal of elected officials, and the

ability and duty of the judiciary to declare preempted legislation null and void, are fully adequate
“checks” on the Elected Official Plaintiffs. The punitive provisions of section 790.33 are
unnecessary and unconstitutional.
67.

As such, the Court should declare section 790.33(3), Florida Statutes, invalid and

unconstitutional.
68.

Based on the foregoing, all elements necessary to support a cause of action for

declaratory relief are present:
a. There is a bona fide, actual, present need for a declaration that the Onerous
Preemption Penalties are invalid and unconstitutional.
b. The declaration sought deals with a present controversy as to an ascertainable set
of facts.
c. Constitutionally provided rights and privileges of the Elected Official Plaintiffs
are dependent upon the law applicable to the facts.
d. The Plaintiffs and the Defendants have an actual, present, adverse, and
antagonistic interest in the subject matter of this Complaint.
e. The antagonistic and adverse interests are all before this Court.
f. The relief sought is not merely the giving of legal advice or providing the answer
to a question propounded from curiosity, but stems from an actual controversy.
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Prayer for Relief
WHEREFORE, the Elected Official Plaintiffs respectfully request that judgment be
entered in their favor:
A. Declaring that sections 790.33(3)(a)–(e), Florida Statutes, are unconstitutional; and
B. Granting such other relief as this Court deems just and proper.
COUNT III
VIOLATION OF GOVERNMENTAL FUNCTION IMMUNITY
(Municipal Plaintiffs Against All Defendants)
69.

The Municipal Plaintiffs reallege and incorporate by reference the allegations

contained in paragraphs 1 through 37 inclusive, as if fully set forth herein.
70.

This count is an action for declaratory judgment, pursuant to section 86.011, et.

seq., Florida Statutes, seeking a declaration from the Court that section 790.33(3)(f), Florida
Statutes, is invalid because it violates the discretionary governmental immunity of the Municipal
Plaintiffs by creating a strict liability cause of action for damages (up to $100,000), not inclusive
of attorneys’ fees and costs, against municipalities for performing the discretionary governmental
act of enacting or enforcing ordinances or regulations. The Municipal Plaintiffs face liability
even if their officials acted in good faith and in reliance on counsel.
71.

Under Florida law, there are certain policy-making, planning, or judgmental

governmental functions that are inherent in the act of governing and therefore ought not to be
subjected to scrutiny by judge or jury because it would inappropriately entangle the courts in
fundamental questions of planning and policy. Commercial Carrier Corp. v. Indian River
County, 371 So. 2d 1010 (Fla. 1979).
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72.

Notwithstanding the Legislature’s enactment in section 768.28, Florida Statutes,

of a limited waiver of sovereign immunity for tort actions against local governments (up to
specified monetary caps), the Florida Supreme Court has held that “even absent an express
exception in section 768.28 for discretionary functions, certain policy-making, planning or
judgmental governmental functions cannot be the subject of traditional tort liability.” Id. at 1020.
73.

“Accordingly, where governmental actions are deemed discretionary, as opposed

to operational, the government has absolute immunity from suit.” City of Freeport v. Beach
Community Bank, 108 So. 3d 684 (Fla. 1st DCA 2013).
74.

The decision of a municipality’s governing body to enact an ordinance or

regulation is quintessential discretionary conduct. It involves the determination of governmental
policy and objective; is an essential step in the accomplishment of the policy or objective;
requires the exercise of basic policy evaluation and judgment on the part of the government; and
is within the lawful authority and duty of the governing body. Trianon Park Condo. Ass’n v.
City of Hialeah, 468 So. 2d 912, 918 (Fla. 1985).
75.

Even if a Court were to ultimately determine that a local government and its

municipal attorney were incorrect and enacted an ordinance that violated the Firearm
Preemption, the decision to enact the ordinance was still a discretionary function that is protected
by absolute immunity.
76.

As such, the Court should declare section 790.33(3)(f), Florida Statutes, invalid

and unconstitutional.
77.

All elements necessary to support a cause of action for declaratory relief are

present:
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a. There is a bona fide, actual, present need for a declaration that section
790.33(3)(f), Florida Statutes, is invalid and unconstitutional.
b. The declaration sought deals with a present controversy as to an ascertainable set
of facts.
c. Constitutionally provided rights and privileges of the Plaintiffs are dependent
upon the law applicable to the facts.
d. The Plaintiffs and the Defendants have an actual, present, adverse, and
antagonistic interest in the subject matter of this Complaint.
e. The antagonistic and adverse interests are all before this Court.
f. The relief sought is not merely the giving of legal advice or providing the answer
to a question propounded from curiosity, but stems from an actual controversy.
Prayer for Relief
WHEREFORE, the Municipal Plaintiffs respectfully request that judgment be entered in
their favor:
A. Declaring that section 790.33(3)(f), Florida Statutes, is unconstitutional; and
B. Granting such other relief as this Court deems just and proper.
COUNT IV
VIOLATION OF RIGHT TO FREE SPEECH DUE TO OVERBREADTH
(Municipal And Elected Official Plaintiffs Against All Defendants)
78.

The Plaintiffs reallege and incorporate by reference the allegations contained in

paragraphs 1 through 37 inclusive, as if fully set forth herein.
79.

This count is an action for declaratory judgment, pursuant to section 86.011, et.

seq., Florida Statutes, seeking a declaration from the Court that section 790.33(3)(f), Florida
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Statutes, is unconstitutional on grounds of overbreadth.

Such overbreadth results in an

infringement of the Elected Official Plaintiffs’ free speech rights secured by Article I, Section 4
of the Florida Constitution.
80.

Section 790.33(3)(f) states, in pertinent part, “A person or an organization whose

membership is adversely affected by any ordinance, regulation, measure, directive, rule,
enactment, order, or policy promulgated or caused to be enforced in violation of this section may
file suit against any … municipality[.]”
81.

The term “promulgate” is defined in various ways:

1. to make (something, such as a doctrine) known by open declaration; proclaim
2. to make known or public the terms of (a proposed law)
3. to put (a law) into action or force
See https://www.merriam-webster.com/dictionary/promulgate; see also Black’s Law Dictionary
(10th ed. 2014). The statute does not specify which of these potential definitions governs the
potential liability of a municipality under section 790.33(3)(f). However, the first two definitions
immediately demonstrate the vagueness and over-breadth problems with the statute.
82.

While case law suggests that elected officials do not typically enjoy constitutional

free speech protection when merely casting a vote in their elected, representative capacities, they
do, however, enjoy free speech rights when advocating on behalf of particular public policies.
The Elected Official Plaintiffs frequently address their colleagues and members of the public
from the dais on issues of great public significance, including potential firearm regulation. In
doing so, they certainly “make (something, such as a doctrine) known by open declaration” or
“proclamation.” They just as frequently “make known or public the terms of a proposed law,”
even if that law is never ultimately enacted.
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83.

Because the Legislature’s use of the term “promulgate” is overbroad, it is

virtually impossible for any elected official to know when his or her protected free speech
crosses the line into “promulgation” that might give rise to significant municipal and personal
liability. This uncertainty infringes upon the free speech rights of the Elected Official Plaintiffs
and works to deter them from engaging even in simple, constitutionally protected advocacy of a
political position. Furthermore, the overbreadth of the term “promulgate” purports to make
speech that is unquestionably protected by the Florida Constitution subject to state-sanctioned
strict liability.
84.

The Municipal Plaintiffs similarly are deterred from encouraging public discourse

at public meetings for fear that such discourse might lead their elected officials to “promulgate”
views that contravene the preemption endorsed by the Legislature. In fact, the Bill Analysis
expressly acknowledged that the penalty provision found in section 790.33(f) will have a
negative fiscal impact on municipalities and that any damages awarded could even be satisfied
“by seizure of municipal property.” Bill Analysis at 4, 7.
85.

Additionally, the statute is overbroad in that it restricts the protected speech and

conduct of the electorate who desire to promote positive change in their own communities.
Indeed, the very existence of the Onerous Preemption Penalties causes constituents to refrain
from constitutionally protected speech or expression with their elected officials out of fear that
their public comments could lead to severe sanctions against the very municipality they seek to
improve, not to mention the local leaders who serve them. As a result, a substantial amount of
protected speech concerning the regulation of firearms and ammunition is effectively prohibited
or chilled in the process.
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86.

As such, the Court should declare section 790.33(3)(f), Florida Statutes, invalid

and unconstitutional.
87.

All elements necessary to support a cause of action for declaratory relief are

present:
a. There is a bona fide, actual, present need for a declaration that section
790.33(3)(f), Florida Statutes, is invalid and unconstitutional.
b. The declaration sought deals with a present controversy as to an ascertainable set
of facts.
c. Constitutionally provided rights and privileges of the Plaintiffs are dependent
upon the law applicable to the facts.
d. The Plaintiffs and the Defendants have an actual, present, adverse and
antagonistic interest in the subject matter of this Complaint.
e. The antagonistic and adverse interests are all before this Court.
f. The relief sought is not merely the giving of legal advice or providing the answer
to a question propounded from curiosity, but stems from an actual controversy.
Prayer for Relief
WHEREFORE, the Municipal and Elected Official Plaintiffs respectfully request that
judgment be entered in their favor:
A. Declaring that section 790.33(3)(f), Florida Statutes, is unconstitutional; and
B. Granting such other relief as this Court deems just and proper.
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COUNT V
VIOLATION OF RIGHT TO DUE PROCESS DUE TO VAGUENESS
(Elected Official Plaintiffs Against All Defendants)
88.

The Elected Official Plaintiffs reallege and incorporate by reference the

allegations contained in paragraphs 1 through 37 inclusive, as if fully set forth herein.
89.

This count is an action for declaratory judgment, pursuant to section 86.011, et.

seq., Florida Statutes, seeking a declaration from the Court that the Onerous Preemption
Penalties in section 790.33, Florida Statutes, are void for vagueness.
90.

In a penal statute, the Due Process Clause of the Florida Constitution, Article I,

Section 9, requires the use of language that is sufficiently definite to provide fair notice to
individuals who may be affected of what conduct is prohibited.
91.

Section 790.33 fails to give adequate notice of what conduct is prohibited. It

appears to proscribe municipalities and their elected officials from enacting or causing to be
enforced any local ordinance or administrative rule or regulation “impinging” upon the
Legislature’s “exclusive occupation of the field of regulation of firearms and ammunition.”
However, this section is riddled with ambiguity. For example, while the Firearm Preemption
applies only to “ordinances and regulations,” section 790.33(3)(a) also refers to “administrative
rule[s],” and section 790.33(f) suggests it may apply to any “measure, directive, rule, enactment,
order or policy promulgated.” Additionally, although the Firearm Preemption applies only to
“firearms and ammunition,” another section also mentions, but does not define, firearm
“components.” § 790.33(2)(a), Fla. Stat.
92.

This language of section 790.33 is so vague and so broad that a person of

common intelligence must speculate about its meaning and be subjected to punishment if the
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guess is wrong. Further, because of its imprecision, section 790.33 necessarily invites arbitrary
and discriminatory enforcement.
93.

Section 790.33 is a penal statute in that it imposes effectively criminal

punishment against the Elected Official Plaintiffs. It has a “knowing and willful” scienter or
mens rea requirement. When the scienter requirement is met, the Elected Official Plaintiffs may
be fined up to $5,000 and removed from office, and the Elected Official Plaintiffs may not use
public funds in their defense.
94.

The Elected Official Plaintiffs have property rights in continued employment as

elected officials. Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 538–39 (1985); McRae v.
Douglas, 644 So. 2d 1368, 1372–73 (Fla. 5th DCA 1994). The Elected Officials also have
property rights in the use of their private funds.
95.

The purpose and intent of the Onerous Preemption Penalties are punishment,

retribution, and deterrence.
96.

As such, the Court should declare section 790.33, Florida Statutes, invalid and

unconstitutional.
97.

All elements necessary to support a cause of action for declaratory relief are

present:
a. There is a bona fide, actual, present need for a declaration that section 790.33,
Florida Statutes, is invalid and unconstitutional.
b. The declaration sought deals with a present controversy as to an ascertainable set
of facts.
c. Constitutionally provided rights and privileges of the Plaintiffs are dependent
upon the law applicable to the facts.
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d. The Plaintiffs and the Defendants have an actual, present, adverse, and
antagonistic interest in the subject matter of this Complaint.
e. The antagonistic and adverse interests are all before this Court.
f. The relief sought is not merely the giving of legal advice or providing the answer
to a question propounded from curiosity, but stems from an actual controversy.
Prayer for Relief
WHEREFORE, the Elected Official Plaintiffs respectfully request that judgment be
entered in their favor:
A. Declaring that section 790.33, Florida Statutes, is unconstitutional; and
B. Granting such other relief as this Court deems just and proper.
COUNT VI
VIOLATION OF THE PROHIBITION ON ARBITRARY AND CAPRICOUS LAWS
AND LAWS THAT LACK A RATIONAL BASIS
(Municipal And Elected Official Plaintiffs Against All Defendants)
98.

The Plaintiffs reallege and incorporate by reference the allegations contained in

paragraphs 1 through 37 inclusive, as if fully set forth herein.
99.

This count is an action for declaratory judgment, pursuant to section 86.011, et.

seq., Florida Statutes, seeking a declaration from the Court that section 790.33(3), Florida
Statutes, is invalid because it treats the violation of the preemption of local government
regulation of firearms differently than violations of other preempted subject areas and gives more
protection to the newly created right against local regulation of firearms than to any other rights
(even those set forth in the Florida Constitution), all with no rational basis. This Count also
seeks a declaratory judgment that section 790.33(3), and the application of the general
preemption of local firearm regulation contained in section 790.33(1) to the regulation of
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firearms by a municipality on municipal-owned property, are invalid because they arbitrarily and
capriciously treat municipal-owned property differently than privately owned property, with no
rational or reasonable basis to distinguish between the two.
100.

Under Florida law, all statutes must, at a minimum, have a rational basis and must

not be arbitrary and capricious. See Dept. of Corrections v. Fla. Nurses Ass'n., 508 So. 2d 317,
319 (Fla. 1987). This requirement is rooted in doctrines of equal protection and due process, as
well as Article III, Section 11(b) of the Florida Constitution (“In the enactment of general laws
on other subject, political subdivisions or other governmental entities may be classified only on a
basis reasonably related to the subject of the law.”); see also Goodman v. Martin County Health
Dept., 786 So. 2d 661, 664 (Fla. 4th DCA 2001) (“A statue that is vague, arbitrary, or capricious
and bears no reasonable relationship to a legitimate legislative intent is unconstitutional.”).
101.

Under Section 790.33(3), individual elected officials who vote for an ordinance in

violation of the Firearm Preemption are subject to severe consequences (removal from office and
civil fines), while individual elected officials who vote for an ordinance in violation of other state
preemptions (or even in violation of other state constitutional rights) are not.

Similarly,

municipalities that enact ordinances in violation of the Firearm Preemption are subjected to
lawsuits from all adversely affected persons and organizations and to damages up to $100,000,
plus attorneys’ fees, while municipalities that enact ordinances in violation of other state
preemptions (or even in violation of state constitutional rights) are not.
102.

There is no rational basis for such disparate treatment. The concept of preemption

is of equal importance regardless of the subject matter of the preemption, and the consequences
for violation should be the same. The consequence of a violation of the Firearm Preemption was,
until the enactment of the Onerous Preemption Penalties in 2011, always the same as a violation
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of any other preemption statute––a declaration that the preempted ordinance is invalid. The
creation of different consequences for a preemption violation is arbitrary and capricious and has
no rational basis.
103.

In essence, the Onerous Preemption Penalties create a private right to be free from

local governmental regulation of firearms, and then makes that right sacrosanct and elevates and
protects it more than even the core constitutional rights declared in Article 1 of the Florida
Constitution (including the right of equal protection, religious freedom, freedom of speech,
freedom of the press, due process, etc.), by creating severe penalties for the violation of only that
right.
104.

In addition, under Florida law, private property owners are permitted to pass and

enforce “rules” relating to firearms and ammunitions on their property. However, pursuant to
section 790.33(1), Florida Statutes, local government property owners may not do so.
105.

The Plaintiffs have the same interest as private property owners in keeping their

government-owned premises, visitors, and employees safe. Elsewhere in Chapter 790, the State
recognized this important interest by exempting the possession of a concealed firearm at any
meeting of the governing body of a municipality by an individual who is otherwise licensed to
carry a concealed firearm. § 790.06(12)(a)(7), Fla. Stat. However, prior to the meeting, as soon
as the meeting is over, and every other day of the week, the employees of a municipality who are
clearly deserving of protection are again subject to the potential danger posed by firearms.
106.

The Plaintiffs, like many private property owners throughout the State, desire to

enact and enforce rules related to firearms and ammunition on their property that do not conflict
with the fundamental right to bear arms, but that provide for more uniform protection and safety
of property, visitors, and employees.
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107.

Section 790.33(1), taken together with other Florida Statutes, creates a

classification scheme treating local government property owners differently than private property
owners with no reasonable relationship to the purpose of the law. There is no rational basis for
treating local governments who seek to impose limitations on the use of firearms and
ammunition on their property differently from private entities who seek to do so on their
privately owned property.
108.

As such, the Court should declare section 790.33(3), Florida Statutes, and the

application of the general preemption of local firearm regulation contained in section 790.33(1)
to the regulation of firearms by a municipality on municipally owned property, invalid and
unconstitutional.
109.

All elements necessary to support a cause of action for declaratory relief are

present:
a. There is a bona fide, actual, present need for a declaration that the Onerous
Preemption Penalties contained in section 790.33(3), Florida Statutes, are invalid,
and unconstitutional, and that the application of the general preemption of local
firearm regulation contained in section 790.33(1) to the regulation by the
Plaintiffs of firearms on municipally owned property, and the imposition of the
Onerous Preemption Penalties for the enactment of such regulation, are also
invalid and unconstitutional.
b. The declaration sought deals with a present controversy as to an ascertainable set
of facts.
c. Constitutionally provided rights and privileges of the Plaintiffs are dependent
upon the law applicable to the facts.
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d. The Plaintiffs and the Defendants have an actual, present, adverse and
antagonistic interest in the subject matter of this Complaint.
e. The antagonistic and adverse interests are all before this Court.
f. The relief sought is not merely the giving of legal advice or providing the answer
to a question propounded from curiosity, but stems from an actual controversy.
Prayer for Relief
WHEREFORE, the Municipal and Elected Official Plaintiffs respectfully request that
judgment be entered in their favor:
a. Declaring that section 790.33(3), Florida Statutes, is unconstitutional;
b. Declaring that section 790.33(3), and the application of the general preemption of
local firearm regulation contained in section 790.33(1) to the regulation of
firearms by a municipality on municipally owned property, are unconstitutional;
and
c. Granting such other relief as this Court deems just and proper.
COUNT VII
VIOLATION OF RIGHT TO PETITION AND INSTRUCT
(Municipal And Elected Official Plaintiffs Against All Defendants)
110.

The Plaintiffs reallege and incorporate by reference the allegations contained in

paragraphs 1 through 37 inclusive, as if fully set forth herein.
111.

This count is an action for declaratory judgment, pursuant to section 86.011, et.

seq., Florida Statutes, seeking a declaration from the Court that the Onerous Preemption
Penalties applicable to the Elected Official Plaintiffs, as provided for in sections 790.33(3)(a),
(c), (d), and (e), Florida Statutes, violate Article I, Section 5 of the Florida Constitution by
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rendering illusory the rights of residents living in the Municipal Plaintiffs to petition and instruct
their elected representatives.
112.

Article I, Section 5 of the Florida Constitution reads as follows: “Right to

assemble. – The people shall have the right peaceably to assemble, to instruct their
representatives, and to petition for redress of grievances.” The Florida Supreme Court has
characterized the right to petition as “inherent and absolute.” Krivanek v. Take Back Tampa
Political Committee, 625 So. 2d 840, 843 (Fla. 1993). Underlying the constitutional right to
petition is the concept of government accountability, as noted in Reynolds v. State, 576 So. 2d
1300 (Fla. 1991).
113.

The U.S. Supreme Court described the right just as eloquently:

The very idea of a government, republican in form, implies a right on the part of
its citizens to meet peaceably for consultation in respect to public affairs and to
petition for a redress of grievances. The First Amendment of the Federal
Constitution expressly guarantees that right against abridgment by Congress. …
For the right is one that cannot be denied without violating those fundamental
principles of liberty and justice which lie at the base of all civil and political
institutions – principles which the Fourteenth Amendment embodies in the
general terms of its due process clause.
De Jonge v. State of Oregon, 299 U.S. 353, 364 (1937).
114.

Florida is one of only sixteen states with a constitutional provision that authorizes

the people to “instruct their representatives.”1 These rights were typically included in state
constitutions because “the drafters of the earliest state constitutions labored under the recent
memory of British attempts to suppress town meetings and assert control over representative
governments[,]” and “those actions figured prominently in colonists’ decisions to safeguard the
1

See Cal. Const. art. I, § 3; Idaho Const. art. I, § 10; Ind. Const. art. I, § 31; Kan. Const. Bill of
Rights, § 3; Me. Const. art. I, § 15; Mass. Const. Declaration of Rights, art. 19; Mich. Const. art.
I, § 3; Nev. Const. art. I, § 10; N.H. Const. art. I, § 32; N.C. Const. art. I, § 12; Ohio Const. art. I,
§ 3; Or. Const. art. I, § 26; Tenn. Const. art. I, § 23; Vt. Const. Declaration of Rights, art. XX;
W. Va. Const. art. III, § 16.
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right to assemble, and to fuse it to guarantees of the right of instruction and the right to petition
the legislature for assistance in redressing wrongs.” Lahmann v. Grand Aerie of Fraternal Order
of Eagles, 121 P. 3d 671, 681 (Or. 2005) (emphasis added).
115.

The Elected Official Plaintiffs all take an oath of office to uphold the Florida

Constitution in their roles as representatives of their constituents. The Onerous Preemption
Penalties preclude the Elected Official Plaintiffs from fulfilling their oath of office.
116.

The Onerous Preemption Penalties do irreparable damage to the rights of petition

and instruction enshrined in the Florida Constitution.

These rights have no value if the

constituents invoking them are faced with the certainty that, as to particular topics solely of the
Legislature’s choosing, their concerns must be ignored by their elected officials at the risk of
facing significant fines and removal from office.
117.

The Onerous Preemption Penalties strike at the core of the American system of

democratic representation: they suppress, in an insidious, Orwellian fashion, the voice of the
local electorate through intimidation of local elected officials. The right to petition and instruct
elected officials, which is guaranteed to Florida citizens by the Florida Constitution, is
effectively suppressed by the Onerous Preemption Penalties, as the collective will of the local
citizenry on the subject of firearm regulation, most clearly manifested through the legislative or
quasi-legislative actions of their democratically elected local representatives, is silenced.
118.

The Elected Official Plaintiffs are, through the threat of sanction, precluded from

giving voice to the political interests of their constituents, whether by enactment of resolutions
and ordinances or arguably even by public expressions of disapproval, on the subject of
reasonable gun regulation within their community. Even if limited to symbolic, non-enforceable
gestures, the will of the Municipal Plaintiffs’ residents is suppressed by the Onerous Preemption

Page 142

Penalties, which threaten to punish the Elected Official Plaintiffs and subject the Municipal
Plaintiffs to potentially exorbitant liabilities, if they enact, attempt to enforce, or even
“promulgate” any “ordinance, regulation, measure, directive, rule, enactment, order, or policy”
relating to gun regulation.2 See § 790.33(3)(f), Fla. Stat.
119.

To be clear, Plaintiffs are not alleging that local residents are entitled to have laws

enforced that are inconsistent with or preempted by state statute. However, it is the Plaintiffs’
contention that local constituencies have a constitutional right to petition their democratically
elected local officials and invoke their assistance in enacting local legislation, even if that
legislation is ultimately determined to be unenforceable and merely symbolic. It is the role of
the judiciary, not the Legislature, to determine whether particular local legislation is enforceable
in light of controlling (and even preemptive) state law. Ironically, the Legislature was well
aware of this legal remedy available to adversely affected individuals, but intended to threaten
into submission (and eventually punish) local governments that do not “bend the knee.”
120.

The idea that the Governor may summarily remove from office any elected local

representative merely for voting in accordance with the petitions and instructions of his or her
constituents, but who is later found to have knowingly and willfully voted in a manner
inconsistent with the will of the Legislature, erodes the foundation of American democracy.
121.

Accordingly, the Court should declare that the Onerous Preemption Penalties

violate the constitutional rights to petition and instruct under Article I, Section 5 of the Florida
Constitution.

The inclusion of the term “promulgate,” with its inherent ambiguities and potentially broad
interpretation, enhances the chilling effect of the Onerous Preemption Penalties on the
democratic process.
2
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122.

All elements necessary to support a cause of action for declaratory relief are

present:
a. There is a bona fide, actual, present need for a declaration that the Onerous
Preemption Penalties are unconstitutional.
b. The declaration sought deals with a present controversy as to an ascertainable set
of facts.
c. Constitutionally provided rights and privileges of the Plaintiffs are dependent
upon the law applicable to the facts.
d. The Plaintiffs and the Defendants have an actual, present, adverse and
antagonistic interest in the subject matter of this Complaint.
e. The antagonistic and adverse interests are all before this Court.
f. The relief sought is not merely the giving of legal advice or providing the answer
to a question propounded from curiosity, but stems from an actual controversy.
Prayer for Relief
WHEREFORE, the Municipal and Elected Official Plaintiffs respectfully request that
judgment be entered in their favor:
A. Declaring that the penalty provisions set forth in sections 790.33(3)(a), (c), (d) and
(e), Florida Statutes, are unconstitutional; and
B. Granting such other relief as this Court deems just and proper.
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Dated this 2nd day of April, 2018.
WEISS SEROTA HELFMAN COLE &
BIERMAN, P.L.
200 East Broward Blvd., Ste. 1900
Fort Lauderdale, FL 33301
Telephone:
(954) 763-4242
Facsimile:
(954) 764-7770
By:

s/ Jamie A. Cole
JAMIE A. COLE
Florida Bar No. 767573
jcole@wsh-law.com
msaraff@wsh-law.com
EDWARD G. GUEDES
Florida Bar No. 768201
eguedes@wsh-law.com
szavala@wsh-law.com
ADAM M. HAPNER
Florida Bar No. 112006
ahapner@wsh-law.com
mboschini@wsh-law.com
Counsel for the Weston, Miramar, Pompano
Beach, Pinecrest, South Miami, Miami
Gardens, Cutler Bay, and Lauderhill Plaintiffs

RAUL J. AGUILA, CITY ATTORNEY
CITY OF MIAMI BEACH
1700 Convention Center Drive, 4th Floor
Miami Beach, Florida 33139
Telephone:
(305) 673-7470
Facsimile:
(305) 673-7002
By:
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/s Aleksandr Boksner
ALEKSANDR BOKSNER
Chief Deputy City Attorney
Florida Bar No. 26827
AleksandrBoksnerEservice@miamibeachfl.gov
Counsel for the Miami Beach Plaintiffs

STEARNS WEAVER MILLER WEISSLER
ALHADEFF & SITTERSON, P.A.
150 West Flagler Street, Suite 2200
Miami, FL 33130
Telephone:
(305) 789-3200
Facsimile:
(305) 789-3395
By:
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s/ Abigail G. Corbett
ABIGAIL G. CORBETT
Florida Bar No. 31332
acorbett@stearnsweaver.com
VERONICA L. DE ZAYAS
Florida Bar No. 91284
vdezayas@stearnsweaver.com
Counsel for the Coral Gables Plaintiffs
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