RESOLUTION NO. 14~ 2./ 4 3

A RESOLUTION OF THE TOWN COMMISSION OF
THE TOWN OF SURFSIDE, FLORIDA, APPROVING
AN  AFTER-THE-FACT AGREEMENT WITH
ZAMBELLI FIREWORKS MANUFACTURING CO.
FOR EXHIBITION AND DISPLAY OF FIREWORKS;
APPROVING THE EXPENDITURE OF $4,000.00
FROM THE RESORT TAX FUND, ACCOUNT NO.
102-8000-552-48-10 AND $8,000.00 FROM THE
GENERAL FUND, PARKS & RECREATION
DEPARTMENT, ACCOUNT NO. 001-6000-572-4810;
PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, the Town of Surfside is celebrating the 4™ of July holiday at the Surfside
Community Center; and

WHEREAS, Zambelli Fireworks Manufacturing Co. (hereinafter “Zambelli”) specializes
in designing and performing exhibitions and displays of fireworks and has previously done work
for the Town of Surfside providing the same services as agreed upon in Exhibit “A”; and

WHEREAS, the fireworks display project will be funded with $4,000.00 from the Resort
Tax Fund, Account No. 102-8000-552-48-10 and $8,000.00 from the General Fund, Parks &
Recreation Department, Account No. 001-6000-572-4810; and

WHEREAS, the Town Commission approves an after-the-fact Agreement with Zambelli
to ensure preparation in time for the 4™ of July celebration at the Community Center.

NOW THEREFORE, BE IT RESOLVED BY THE TOWN COMMISSION OF
THE TOWN OF SURFSIDE, FLORIDA, AS FOLLOWS:

Section 1. Recitals. The above-stated recitals are hereby adopted and confirmed.

Section 2. After-the Fact Approval of Agreement. The Town Commission
approves an after-the fact Agreement (attached as Exhibit “A”) between Zambelli and the Town
of Surfside to provide fireworks display for the Town’s 4" of July holiday celebration at the
Surfside Community Center, together with such non-material changes as may be acceptable to
the Town Manager.

Section 3. Authorization of Town Officials. The Town Manager and/or his
designee and the Town Attorney are authorized to take all actions necessary to implement the
terms and conditions of the Agreement.
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Section 4. Authorization of Fund Expenditure. The Town Manager is authorized
to expend funds from the Resort Tax Fund and General Fund - Parks and Recreation Department
to implement the terms and conditions of the Agreement.

Section 5. Execution of Agreement. The Town Manager is authorized to execute the
Agreement on behall of the Town, to execute any required agreements and/or documents to
implement the terms and conditions of the Agreement and to execute any extensions and/or
amendments to the Agreement. subject to the approval as to form and legality by the Town
Attorney.

Section 6. Effective Date. This Resolution shall be effective immediately from
adoption hereof.

PASSED AND ADOPTED this (5" Yay of .\ T7aa 0, 2014.
Motion by Commissioner M second by Mﬁ%@

FINAL VOTE ON ADOPTION
Commissioner Barry Cohen Dosent
Commissioner Michael Karukin Nes

Commissioner Marta Olchyk
Vice Mayor Eli Tourgeman

Mayor Daniel Dietch >¥£5

&0

P I e
Daniel Dietch, Mayor

LEGAL SUFFICIENCY:

R PA AN

Linda Miller, Town Attorney
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ZAMBELLI FIREWORKS MANUFACTURING CO.

TIHS CONTRACT AND AGREEMENT {this “Contract™) is made cffcctive as of this ﬂ_ day of B Q\l , 2014,

by aud between:

Zambelll Fireworks Mamfaciurlug Co. of New Castle, Pennsylvania (hereinafter referred to os “Zambelli™),

-AND-
Town of Surfside, 9293 Hurding Avenne, Susfside, F1 33154 (hereinafier referred to as “Client"),

WHEREAS, Zambelli is in the busincss of deslgning and performing exhibitions and displays of fireworks; and

WIIBREAS, Client desires that Zambelli provide an exhibition and display of fireworks for Client's benefit pursuant to
the terms and conditions hereof, and Zambelli desires to perform an exhibition and display of fireworks for Client’s benefit
pursuant to the terms and conditions hercof.

NOW, THEREFORE, in considcration of the mutual agreements heréin contnined:

Zambelll, Intending to be legally bound, agrees as follows:

P1-2054613 v6

Zambelli agrees to sell, furnish and deliver to Clicnt n fireworks display fper. the program submitted by Zambelli
to Client, accepted by Client and made a part hereof] (hercinaler referred to as the “Display™) to be exhibited on
the display date sel forth below (hercinafler referred to as the “Display Date"), or on the postponement dnte sei
forth below (hereinafter referred to ns the “Postponcment Date”) il' the Display is postponed as provided hereln,
which Display Date and Postponement Dato have been ngreed upon al the timo of signing this Contract,

Display Date: July 4, 2014  Postponement Date (i any): “ bb

Zambelll ngrees to fumish the services of display technicians (hercinafter referred to as *Display Technicians”)
who are suffictently tralned to present the Display. Zambelli shall detenuine in its solc discretion the anmber of
Display Technlclans necessary (o take charge of and safely present the Display.

Zombelli agrees to fumish insurance coveroge in conncction with the Display for bodily Injury and property
damage, including products liability, which insurance shall include Client as additional insured regarding clalms
wmadc against Client for bodily Injury or properly damage arising from the operations of Zambelil in performing
the Display provided for in this Contract, Such insurance afforded by Zambelli shall not lnclude clalins made
ngainst Client for failure of Client, including through or by ils employees, agents and independent contractors, to
perform its obligations as set forth in paragraphs 5 and 6 below and under this Contract.

H is expressty understcod that Zambelli shall defend, indemnify, and hold hannless the Client, ils officers, agents, nnd
employees, from rind ngainst any and all demands, claims, losses, sults, linbilitles, causes of action, judgment or
damages, including legal fees and cosls, arising out of or, related to, or In any way conneeted with Zambell's
performance of non-perfonuance of this Contrel. Zawbelli shall defend, lndemnify, and hold the Client harmless from
all losses, injurics, or damages nitd wages or overtime compensation due its employees in rendering services pursuant to
this Contract, including payment of reasonable atlomeys' fees and cosis in the defense of any cloim made under the Fair
Labor Standards Act, Tille VII of the Civil Rights Act of 1964, the Age Discrimination in Employment Acl, the
Americans with Disabilitics Act er any employntent related litigation or workers® compensation claims under foderal or
state law. The provisions of this scclion shall survive tennination of this Contract.

For other and additionul good and vatuuble consideration, the receipt and sufficicncy of which is hiereby
acknowledged, Zambelli, including but not limited to the Zambelli’s officers, officials, cmployees, represcntatives,
ngents, contraclors officers, cte., subcontractors and heir ofticers, cte. (hercinafier Zambelll) hereby agrees to
indemnify, hold harmless and defend the Town of Surfside, including but not limited to its officers, agents,
subcontraciors, oflicers, ofticinls, representatives, volunteers, cmployees and all those others acting on the Town’s
behalf (hercinaficr Clicnt) against any and all linbility, loss, cost, dmnnges, expenses, claims or actions of
whatever type or nature, including but not linvited to attorney and expert fees and suil cosl, for trials and appeals,
that the Client may pay, suslain, or incur arising wholly or in part due to any negligent or deliberate act, ercor or
omisslon of Zambelll In the executlon, performance or non-performance or failure to adequately per(‘orm
Zambelli's obligation pursuant to this Agreement.

EXHIBIT "A"



Clien!, intcnding to be legally bound, agrecs as follows:

4.

()

®

Client agrees to pay Zambelil the sun of $12,000 (herelnafter referred to as the “Purchase Price™), ity percent
(5096) of which Is duc upon signing this Contract and the balance of which is due three days before the Display
Date. Zambelli reserves the right to add to Client’s invoice an equitable Iransportation surcharge in the event of
any materfal increase in transportation costs (including the cost of fucl and third party shipping costs) to Zambelli
after the date of this Contract. In addition, Client agrees to pay a postponement fee of fiftcen percent (15%) of the
Parchase Price plus Additlonal Third Parly Charges (as defined in paragraph 1 below) if the Display is fired on
the Postponement Date, or Lwenty-five percent (25%) of the Purchase Price plus Additional Third Party Charges if
tke Display Is fired on a dale other than the Display Date or the Postponement Dale (“Alternate Date”). The
Alternate Date must occur within six months of the original Display Date at a nmc agrecable o bolh Zaiubelli and
the Clicut. Generally, Altemate Dates will not includs the perlod from June 28 through July 7%, These Checks
shall be made payable to Zambelli Fireworks Manufecturing Co., unless ollicnwise authorized in writing by
Zambelli. NO CASH shall be paid to any agent or employee of Zambelii, uniess otherwise authorized in writing
by Zambelli. ‘I'here shall be no refund of the Purchase Price due and payable under this paragraph 4, except as
specifically provided in paragraph 11 below.

Client agrees to meet all deadlines outlined in ihe Design and Production Provisions, which has been provided to
Clicnt, including but not limited to the following:

Client must select a suilable place for Ilic Display, inctuding a firing and debris zone reasonably acceptable to
Zambelli (hereinafer referred to as the “Display Aren™) and subinit such selection to Zambelli no later than
sixty (60) days prior (o the Display Date. The Display Avea shall adhere to or exceed applicable National
Fire Prolection Association (“"NFPA”) standards including the Zantbelli guideline that the Display Area have
aradius of at least 100 feet per inch (or os mutually agreed to between Zambelli and Client) of the largest
dismcler p)'rolechmc from the firing site in all directions to any parking arca, speclators, inhabited buildings,
public roads, or active railroad. Client shall submil a slte map (atiached herefo as Exhibit A) to Zambelli
accurately representing the physical claracteristics of the Displny Aren as pertains ta NFPA aad Zambelll
guldclines. The content of the Display may be limited by the selection of the Display Area duc to the
requirenient to provide sufticient safety zones.

Zambelll will sceure 2lf permits necessary for the Display as required, including but not limited to poice,
local, state and Uniled States Coast Quard (“USCG") permils, and arrange for any sceurity bonds or
Insurance as required by law. Client will assist Client when appropriate in completing permit applications.

If, In its sole discrction, Client designates an aren for members of the public to view the Display (hereinafter
referred to as the “Spectator Area”) or my aren lor vehicular parking (hereinaler referred to as the “Parking
Arca”), Client shall (a) ensure that the Spectator Area dots ot infringe on the Display Areca, (b) have sole
responsibility for ensuring that the terrin of the Spectator Area and any sttuctures thercon, including but not
limited to grandstands and blcachiers are safe for use by spectators, (c) have sole responsibility for ensurivg that
tho Parking Axen Is safe for use, (d) have sole responsibility to police, moniior and appropriatcly control spectator
access to the Spectator Area and the Parking Area and police and monlior and appropziately control the behavior
of persons In these areas, 1t is expressly agreed that Zawmbelli shall not fuspect any area other than the Display
Area, cxcept to ensure that any Spectator or Parking Arcos are outside the Display Area.

Prior to, during, and inunediately followlung the Display, Client shatl moniior the Display Area and will be sofely

responsible to keep all persons and property not authorized by Zambelli out of the Display Area and behind safety
2one lines and limits,

Following the Display, Cliemt shall be solely responsible for policing of the Display Arca and for cleanup except
as specilically provided in the sentence immediately following, Zambelli shafl be responsible for the removal of
uncxploded flreworks end the cleanup of material debris, the removal of frames, sets and lumber from the
Discharge Arca, and the refilling of holes created by Zambelli or an beliall of Zambedli within the Discharge Arca.

Client will include a direct refercuce to “Zambelli Fireworks” in all promotional material, including but ot

limited to event schedules; radio, tclovislon, newspaper and internel anrouncements; newspaper articles; and other
media.

‘The pastics, intending to be legally bound, mutually agrec as follows:

10,

It is ogreed and understeod by the partics hereto that should inclement weather prevent firing of the Display on the
Display Date, as determined by the Authority Having Jurisdiction (as defined in paragraph 14 below) or as
reasonably determined by Zambelli, then the program shall be postponed and fired on the Postponement Date. [f
there is no Postponciient Date aud the Display is nol fired on the Display Date, or if inclement weather prevents
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13,

15.

17.

18,

(a)

(b)

©
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firing of the Display on the Posiponement Datc, as determined by the Authorlty Having Jurisdiction or as
reasonably determined by Zumbell, the Display will be cancelied and there will be no refund of the Deposit or
Ay percent (50%) of the Purchaso Prico, whichover is greater.

Client’s cancellation of the Display will only be effective upon receipt by Zambelli of a written notice from an
aulhorized person-representing Client, In the event of cancellation of the Display, the partles agrec as follows:

If Client eancels the Display more than sixty-one (61) days prior to the Display Date, Client agrees to pay
Zambelll a cancellaton fec equat to ten percent (10%) of the Purclinse Price plus Additional Third Pasty
Charges, as defined below.

If Client cancels the Display from thirty-one (31) to sixly (60) days prior to the Display Date, Qlicnt agrees (o
pay Zambelli o cancellation fee equal to {wenty percent (20%) of the Purchase Price plus Additional Third
Party Charges, as defined below,

IFClient cancels the Display from five (5) days prior the Display to thirty (30) days prior to the Display Date,
Client agrees to pay Zambelli a cancellation fee equal o thirly percent (30%) of the Purchase Price plus
Additional ‘Third Party Charges, as defined below.

1€ Client cancels the Display less than five (5) days prior to the day of the Display, Client agrees to pay
Zambelli a cancellation fee equal to fifty percent (50%) of the Purchase Price plus Additional Third Party
Charges, as defined below.

=Additional Third Party Charges" shall mean all costs and expenses incurred by Zambelli nnd pald or payable
to third parties in connection with the Display, including but not limited to sccurity fees, permits and
licensing fees and expenses, barge and fow expeuses, tud firewatch fees.,

Zambelli reserves the oxclusive right to make minor moditications and substitutions to the Display, provided that
such changes are reasonable and necessary and do not materially adverscly offect price, time of delivery,
functfonal character or performance of the Display.

it shali bo within Zambelli’s and/or the Authority Having Jurisdiction’s discretion to tenninate the firing of the
Display {f any unsafe or unsuitable conditton Is identificd. If such condition Is nat corrected, Zambelli may cancel
the Displny without further liability (o Client for such cancellation.

" The parties agree {o cooperate with the regulatory authiorities having jurisdiction over the Display, including, but

nol limited to local fire and police departments, the Bureau of Alcolol, Tobaceo, Fircarms and Explosives, the
Department of Transportation, the Depariment of Homeland Security, and the USCG (any such authority having
jurisdiction over the Display is sometimes referred to herein as, the *Authority llaviug Jurisdiction”). The parties
acknowledge that such goverumental regulatory authoritics having jurisdiction over the Display have the right to
prohibit the Display untll unsafe or unsultable conditions are corrected.

This contract shall be deemed made in the State of Florida and shall be construed in accordance with the laws of
the State of Florida, excluding its conflict of law rules. The parties agree and consent to the jurisdlction of the
courts of lic State of Florida and Miami-Dade County to declde all disputes rogarding this Contract.

If Client becomes bankrupt or insolvent, or IFa petition in bankruptey is filed by or against Clicat or If a receiver
is appolnted for Client, Zambelli may refuse lo perform under this Contracl and may terminate this Conteact
without prejudice (o the rights of Zambelli. If Client’s financlal condition Lecones unsatisfactory to Zambelli,
Zambelli may require that Client deposit the balance of the Purchase Price in escrow or provide sufficlent proof of
its ability to pay (he balance of the Purchasc Price,

If Client fails to pay the mouics due under this Conlract, Zambelli is entitled to recover thic balance due plus
Interest at one and one-half percent (1 ¥ %) per monlh on amounts past due sixty (60) days or morc. Further, on
batances outstanding one hundred twenty (120) days or niore, Zambelli Is entitled to recover the balance due, plus

accrued interest, plus attorneys fees of fen percent (10%) of the amount past due, plus court costs, or, if less, the
maximum amount permilted by law.

It is expressly Intended, undersiood and agreed that Zambelll is acting solely as an indcpendent contractor and in
no respeet an agent, servaut, or employee of the Client. Accordiugly, Zambelli shall not attain or be entitled to
any rights or benefits of the Client, nor any rights generally afforded classified or unclassified employees.
Zambelli's employces shall not be deeded an employce of, the Client. Zambelll shall be responsible for the
payment of all taxes and withholdings in conncetion with carnings.



19. Rach party hereunder shall be excused for the period of delay in the performance of any of its obligations
" hereunder and shall not be lizble for failurc to perform or considered in defanlt hereunder, when prevented from so
pesforming by a cause or causes beyond its reasonable control, including but not limited to fire, storm, earthquake,
tood, drought, accident, explosion, aperation malfunction, or interruptlon, strikes, lockouts, labor disputes, riots,
war (whether or not declared or whether or not the United States Is a member), Federul, state, municipal or other
governmental legal restriction or limitation or compliance licrewith, failure or delay of transportation, shortage of,
or Inability to obtain materials, supplies, equipnient, fuel, power, labor or other operational necessity, interruption

or curtailntent of power supply, or act of God, nalure or public enemy.

20. This Contract constitules the sole and entire understanding of the parties with respect to the matters contemplated
hereby and supersedes and renders null and vold all prior negotiations, representations, agreements and
understandings (oral and written) between the parties with respect to such matters, No change or smendment may
be made to this Contract except by an instrument in writing signed by cach of the prrties,

2L Notlees, consents, requests or ollicr conununications required or permilied to be given by either parly pursuant to
this Contract shall be given in writing by first class mail, postage prepald addressed as follows: if to Zombelli, to
the address set forih below: if to Clicat, to 9293 Harding Avenue, Surfside, Florida 33154, Attention: Michael
Crotty, Town Manager.

22, This Contract may be exccuted in onc or more counterparts, crch of which shafl be deemed to bo an otiginal but
all of which together shall be deemed to be ane and the same instrument. ‘The exchange of copies of this Contract
and of signature pages by facsimile transmission shall constitute effective execution and delivery of this Conteact
as to the partles and may be uscd in licu of the arlginal Contract for all purposes. This Contract and all the rights
and powers granted by this Contmet shafl bind and fnure to the benefit of the parties and (hicir respective
successors and assigns.

23 Nothing In this agreemeant shall be deemed or othenwise Interpreted as walving the Client’s sovercign immunity
protections existing under the laws of the Statc of Florlda, or as increasing the lmits of liability as set forth in
Section 768.28, Florida Statuics.

IN WITNESS WHEREOF, we sci our hands and seals to the agreement in dupli&alc lhe day and year first above
written,

FOR Clieng:

BY,

Zambelli Fireworks Manufacturing Co.
1 West Camino Real Blvd, Ste 100
Bocn Raton, FL 33432
561.395.0955 800.245.0397 FAX 561.395.1799
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